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"Side-by-Side" Comparison for Abortion Provisions 

Appropriations FY 99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

DC Sec. 132. No funds appropriated under this Act shall be Repeat the FY 1998 Budget, i.e., the Administration Sec. 131. Same as FY 1998 enacted. Repeat FY 1999 President's 
expended for any abortion except where the life of the proposes to delete this provision and add the footnote Bueget I.e., delete the Qrovision 

Ban on Use of Funds mother would be endangered if the fetus were carried to that the Administration will work with Congress on and add the footnote: "The 
for Abortion term or where the pregnancy is the result of an act of rape this issue. Administration proposes to delete 

or incest. this provision and will work with 
Congress to aodress ;«"e." 

C/JIS Sec. 103. Repeated FY 1997 Enacted language. None of Repeat the FY 1998 Budget i.e., the Administration Sec. 103. Same as FY 1998 enacted. Repeat FY 1999 President's 
the funds appropriated by this title shall be available to pay proposes to delete this provision and add a footnote Budget, I.e., delete the provision 

Ban on Use of Justice for an abortion, except where the life of the mother would that the Administration will work with Congress on and add the footnote: "The 
Funds for Abortion be endangered if the fetus were carried to term, or in the this issue. Administration proposes to delete 

case of rape: Provided, That should this prohibition be this provision and will work with 
declared unconstitutional by a court of competent Congress to address this issue." 
jurisdiction, this section shall be null and void. 

ClJ/S Sec. 104. Repeated FY 1997 Enacted language. None of Repeat FY 1998 Enacted Language. Sec. 104. Same as FY 1998 enacted. Repeat FY 1999 Enacted 
the funds appropriated under this title shall be used to Language. 

Ban on the Use of require any person to perfonn, or facilitate in any way the 
Justice Funds for performance of any abortion. 
Performing Abortion 

C/J/S Sec. 105. Repeated FY 1997 Enacted language. Nothing Repeat FY 1998 Enacted Language. Sec. 105. Same as FY 1998 enacted. Repeat FY 1999 Enacted 
in the preceding section shall remove the obligation of the Language. 

Bureau of Prisons Director of the Bureau of Prisons to provide escort services 
duty to provide . necessary for a female inmate to receive such service 
escort seM'ices for outside the Federal facility: Provided, That nothing in this 
female i~mates section in any way diminishes the effect of section 104 
seeking a privately intended to address the philosophical beliefs of individuals 
funded abortion, employees of the Bureau ofPrisans. 

IJHHSiEd Sec. 509. (a) None of the funds appropnated under this Repeat FY 1998 Budget, i.e., 12ro12ose deletiun and Sec. 508. Samc as FY 1998 enacted except it added: ". R!:Eeat FY 1999 President's 
Act shall be expended for any abortion. (b) None of the add footnote: "The Administration 12ro12oses to delete .. and none of the funds in any trust fund to which funds Budget, i.e., delete the provision 

Hyde Amendment funds appropriated under this Act shall be expended for this footnote and will work with ConS!ess to address are appropriated under this Act, ... " and add the footnote: "The 
health benefits coverage that includes coverage of abortion. this issue." Administration proposes to delete 
(c) The term "health benefits coverage" means the package --- this provision and will work with 
of services covered by a managed care provider or Congress to address this issue." 
organization pursuant to a contract or other arrangement. 

'. 
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Appropriations FY99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

UIDlSfEd Sec. 510. (a) The limitations established in the preceding Delete provision and add footnote: "The Sec. 509. Same as FY 1998 enacted. Repeat FY 1999 President's 
section shall not apply to an abortion-(l) if the pregnancy Administration proposes to delete this provision and Budget, i.e., delete the provision 

Hyde Amendment is the result of an act of rape or incest; or (2) in the case will work with Congress to address this issue." and add the footnote: "The 
where a woman suffers from a physical disorder, physical Administration proposes to delete 
injury, or physical illness, including a life-endangering this provision and will work with 
physical condition caused by or arising from the pregnancy Congress to address this issue." 
itself, that would, as certified by a physician, place the 
woman in danger of death unless an abortion is perfonned. 
(b) Nothing in the preceding section shall be construed as 
prohibiting the expenditure by a State, locality, entity, or 
private person of State, local, or private funds (other than a 
State's or locality's contribution of Medicaid matching 
funds). (c) Nothing in the preceding section shall be 
construed as restricting the ability of any managed care 
provider from offering abortion coverage or the ability of a 
State or locality to contract separately with such a provider 
for such coverage with State funds (other than a State's or 
locality's contribution of Medicaid matching funds). 

UIDlS/Ed Sec. 216. None of the funds appropriated by this Act Repeat FY 1999 President's 
(including funds appropriated to any trust fund) may be used Budget, i.e., delete the Erovision 

Medicare+Choice to carry out the Medicare+Choice program if the Secretary ana: add the footnote: "The 
denies participation in such program to an ot~er\vise eligible Aamlll1stratlOn proposes to delete 
entity (including a Provider Sponsored Organization) because 

this proVIsIOn and will work with the entity infonns the Secretary that it will not provide, pay 
for, provide coverage of, or provide referrals for abortions: Congress 10 aOclress ffiis Issue." 

Provided, That the Secretary shall make appropriate 
prospective adjustments to the capitation payment to such an 
entity (based On an actuarially sound estimate of the expected 
costs of providing the service to such entity's enrollees): 
Provided further, That nothing in this section shall be 
construed to change the Medicare program's coverage for 
such services and a Medicare+Choice organization described 
in this section shall be responsible for infonning enrollees 
where to obtain information about all Medicare covered 
services. 

-. 
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Appropriations FY 99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

Foreign Ops Sec. 518. Same as FY 1997 Enacted language. None of the Repeat FY 1998 Enacted language. Sec. 518. Same as FY 1998 enacted. Repeat FY 1999 enacted. 
funds made available to carry out part I of the Foreign Assistance 
Act of 1961, as amended, may be used to pay for the perfonnance 
of abortions as a method of family planning or to motivate or 
coerce any person to practice abortions. None of the funds made 
available to carry out part I of the Foreign Assistance Act of 1961 , 
as amended, may be used to pay for the performance of 
involuntary sterilization as a method of family planning or to 
coerce or provide any financial incentive to any person to undergo 
sterilizations. None ofthc funds made available to carry out part I 
of the Foreign Assistance Act of 1961, as amended, may be used 
to pay for any biomedical research which relates in whole or in 
part, to methods of, or the perfonnance of, abortions or 
involuntary sterilization as a means of familY planning. None of 
the funds made available to carry out part I of the Foreign 
Assistance Act of 1961, as amended, may be obligated or 
expended for any country or organization if the President certifies 
that the use of these funds by any such country or organization 
would violate any of the above provisions related to abortions and 
involuntary sterilizations: Provided, That none of the funds made 
available under this Act may be used to lobby for or against 
abortion. 

Foreign Ops Sec. 592. Ca) Not to exceed $385,000,000 of the funds The Administration proposed to delete this provision. Deleted. 
appropriated in title II of this Act may be available for 
population planning activities or other population 
assistance. (b) Such funds may be apportioned only on a 
monthly basis, and such monthly apportionments may not 
exceed 8.34 percent of the total available for such 
activities. 
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Appropriations FY99 Recommended 
Bill/Provision FY 98 Enacted President', Budget FY 99 Enacted FY 2000 Language 

Foreign Op' Sec. 543. (8) Assistance Through Nongovernmental Same as FY 1998 enacted. Same as FY 1998 enacted Repeat FY 1999 enacted. 
Organizations. -Restrictions contained in this or any other Act 
v.:ith respect to assistance for a country shall not be construed to 
restrict assistance in support of programs of nongovernmental 
organizations from funds appropriated by this Act to carry out the 
provisions of chapters 1, 10,and 11 of part I and chapter 4 of part 
II of the Foreign Assistance Act of 1961, and from funds 
appropriated under the heading' 'Assistance for Eastern Europe 
and the Baltic States"; Provided, That the President shaH take into 
consideration, in any case in which a restriction on assistance 
would be applicable but for this subsection, whether assistance in 
support of programs of nongovernmental organizations is in the 
national interest of the United States: Provided further, That 
before using the authority of this subsection to furnish assistance 
in support of programs of nongovernmental organizations. the 
President 
shall notify the Committees on Appropriations under the regular 
notification procedures of those committees, including a 
description of the program to be assisted, the assistance to be 
provided, and the reasons for furnishing such assistance: Provided 
further, That nothing in this subsection shall be construed to alter 
any existing statutory prohibitions against abortion or involuntary 
sterilizations contained in this or any other Act. (b) Public Law 
480 ... 
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Appropriations FY99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

Foreign Ops "For necessary expenses to cany out ... Provided further, Repeat FY 1998 enacted language. FY 1999 Enacted Language expanded family planning Repeat FY 1999 abortion and 

That none of the funds made available in this Act nor any provision and the new language is bolded be/ow. family planning provisions. 
unobligated balances from prior appropriations may be For necessary expenses to cany out. . . Provided 
made available to any organization or program which, as further, That none of the funds made available in this 
determined by the Prcsidcnt of the United States, supports Act nor any unobligated balances from prior 
or participates in the management of a program of coercive appropriations may be made available to any 
abortion or involuntary sterilization: Provided further, That organization or program which, as determined by the 
none of the funds made available under this heading may President of the United States, supports or participates 
be used to pay for the performance of abortion as a method in the management of a program of coercive abortion or 
of family planning or to motivate or coerce any person to involuntary sterilization: Provided further, That none of 
practice abortions; and that in order to reduce reliance on the funds made available under this heading may be 
abortion in developing nations, funds shall be available used to pay for the performance of abortion as a method 
only to voluntary family planning projects which offer, of family planning or to motivate or coerce any person 
either directly or through referral to, or infonnation about to practice abortions; and that in order to reduce 
access to, a broad range of family planning methods and reliance on abortion in developing nations, fimds shall 
services; Provided further, That in awarding grants for be available only to voluntary family planning projects 
natural family planning under section '04 of the Foreign which offer, either directly or through referral to, or 
Assistance Act of 1961 no applicant shall be discriminated inforrnation about access to, a broad range of family 
against because of such applicant's religious or planning methods and services, and that any such 
conscientious commitment to offer only natural family voluntary family planning project shall meet the 
planning; and additionally, all such applicants shall comply follO\\'ing requirements: (1) senrice providers or 
with the requirements of the previous proviso: Provided referral agents in the project shall not implement or 
further, That for purposes of this or any other Act be subject to quotas, or other numerical targets, of 
authorizing or appropriations funds for foreign operations, total number of births, number of family planning 
export financing, and related programs, the term acceptors, or acceptors of a particular method of 
"motivate", as it relates to family planning assistance, shall family planning (this provision shall not be 
not be construed to prohibit the provision, consistent with construed to include the use of quantitative 
local law, of information or counseling about all pregnancy estimates or indicators for budgeting and planning 
options: Provided further, That nothing in this paragraph purposes), (2) the project shall not include 
shall be construed to alter any existing statutory payment of incentives, bribes, gratuities, or 
prohibitions against abortion under section 104 of the financial reward to (A) an individual in exchange 
Foreign Assistance Act of 1961; Provided further ... " for becoming a family planning acceptor, or (B) 

program personnel for achieving a numerical 
target or quota of total 
number of births, number offamily planning 
acceptors, or acceptors of a particular method of 
family planning sen'ices, 

" 
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Appropriations FY99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

(3) the project shall not deny any right or benefit, 
including the right of access to participate in any 
program of general welfare or the right of access to 
health care, as a consequence of any individual's 
decision not to accept family planning services, (4) 
the project shall provide family planning acceptors 
comprehensible information on the health benefits 
and risks of the method chosen, including those 
conditions that might render the use of the method 
inadvisable and those adverse side effects known to 
be consequent to the use of the method, (5) the 
project shall ensure that experimental 
contraceptive drugs and devices and medical 
procedures are provided only in the context of a 
scientific study in which participants are advised of 
potential risks and benefits; and, not less than 60 
days 
after the date on which the Administrator of the 
United States Agency for International 
Development determines that there has been a 
violation of the requirements contained in 
paragraph (I), (2), (3), or (5) of this proviso, or a 
pattern or practice of violations of the requirements 
contained in paragraph (4) ofthis proviso, the 
Administrator shall submit to the Committee on 
International Relations and the Committee on 
Appropriations ofthe House of 
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Appropriations FY99 Recommended 
Bill/Provision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 

Foreign Ops Representatives and to the Committee on 
Continued Foreign Relations and the Committee on 

Appropriations of the Senate, a report containing a 
description of such violation and the corrective 
action taken by the Agency: Provided further, That in 
awarding grants for natural family planning under 
section 104 of the Foreign Assistance Act of 1961 no 
applicant shall be discriminated against because of such 
applicant's religious or conscientious commitment to 
offer only natural family planning; and, additionally, all 
such applicants shall comply with the requirements of 
the previous proviso: Provided further, That for 
purposes of this or any other Act authorizing or 
appropriating funds for foreign operations, export 
financing. and related programs, the tenn"motivate", as 
it relates to family planning assistance, shall not be 
construed to prohibit the provision, consistent with 
local law, of information or counseling about all 
pregnancy options: Provided further, That nothing in 
this paragraph shall be construed to alter any existing 
statutory prohibitions against abortion under section 
104 of the Foreign Assistance Act of 1961: Provided 
further, ... 

Foreign Op' For expenses necessary to carry out the provisions of the Delete the sentence, "Provided, That none of the funds Same as FY 1998 enacted. Repeat FY I 999 President's 
Peace Corps Act (75 Stat. 612), $222,000,000, including appropriated under this heading shall be used to pay Budget, i.e., delete the provision 

Peace Corps the purchase of not to exceed five passenger motor vehicles for abortions" and add footnote: "The Administration and add the footnote: "The 
for administrative purposes for use outside of the United proposes to delete this provision and will work with Administration proposes to delete 
States, Provided, That none of the funds appropriated Congress to address this issue." this provision and will work with 
under this heading shall be used to pay for abortions: Congress to address this issue." 
Provided further, That funds appropriated under this 
heading shall remain available until September 30, 1999 

Treasury/ General Sec. 513. Same as FY 1997 Enacted language. No funds The Administration proposed deleting this provision. Sec. 509. Same as FY 1998 enacted. Repeat FY 1999 President's 
Government appropriated by this Act shall be available to pay for an Budget, i.e., delete the provision 

abortion, or the administrative expenses in connection with and add the footnote: "The 
FEHB Prohibition any health plan under the Federal employees health benefit Administration proposes to delete 

program which provides any benefits or coverage for this provision and will work with 
abortion. Congress to address this issue." 

.' 
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Appropriations FY99 Recommended 
BilUProvision FY 98 Enacted President's Budget FY 99 Enacted FY 2000 Language 
/ , 

Treasury/ General Sec. 514. Same as FY 1997 Enacted language. The The Administration proposed deleting this provision. Sec. 510. Same as FY 1998 enacted. Repeat FY 1999 President's 

Government provision of section 518 shall not apply where the life of Budget, i.e., delete the provision 
the mother would be endangered if the fetus were carned to and add the footnote: "The 

FEHB Prohibition term, or the pregnancy is the result of an act of rape or Administration proposes to delete 

incest. this provision and will work with 
Congress to address this issue." 

Treasury/General Sec. 656. Ca) None of the funds appropriated by this Repeat FY 1999 enacted language. 

Government Act may be used to enter into or reneW a contract which -
includes a provision providing prescription drug 
coverage, except where the contract also includes a 
provision for contraceptive coverage. (b) Nothing in 
this section shall apply to a contract with: (1) any of the 
following religious plans: 

Ca) SelectCare 
(b) Personal CaresHMO 
Cc) Care Choices 
Cd) OSF Health Plans, Inc. 
Ce) Yellowstone Community Health Plan 

(2) any existing or future plan, if the plan objects to 
such coverage on the basis of religious beliefs. 
Cc) In implementing this section, any plan that enters 
into or renews a contract under this section may not 
subject any individual to discrimination on the basis 
that the individual refuses to prescribe contraceptives 
because such activities would be contrary to the 
individual's religious beliefs or moral convictions. 
Cd) Nothing in this section shall be construed to require 
coverage of abortion or abortion-related services 
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Status as of: August 5. 1998 

ABORTION-RELATED PROVISIONS IN FY 1999 APPROPRIATIONS BILLS 

AGRICULTURE/RURAL DEVELOPMENT 

Status: 

o Passed the Senate on 7/16/98,97-2. Passed the House 6/24/98, 
373-48. 

Provisions: 

o FDA Drug Research Restrictions: 

House. Section 739 prohibits the FDA from using funds for 
the testing, development, or approval of any drug for the 
chemical inducement of abortion (the Coburn (R-OK) 
amendment). This provision would intervene in the drug 
safety practices of the FDA and place restrictions on 
scientific research that can protect women's health and offer 
safe medical choices. (This is a new provision in the FY 
1999 bill.) 

Senate. The Senate bill contains no similar provision. 

COMMERCE/JUSTICE/STATE 

Status: 

o Passed the Senate 7/23/98,99-0. House Full Committee reported 
the bill 7/15/98. 

Provisions: 

o Abortions for Federal Prisoners: 

House. Section 103 of the House bill would prohibit the 
Department of Justice (DOJ) from funding abortions except 
in the case of rape or where the life of the mother is 
endangered. (This provision is current law contained in the 
FY 1998 Act.) A DeGette (D-CO) amendment to strike the 
provision was defeated on the House Floor, 148-271. 



' .. 

DEFENSE 

Senate. Section 102 of the Senate bill contains the same 
prohibition as the House bill on the use of DOJ funds 
regarding abortions. 

o U.N. Arrears/Mexico City: 

House. The House bill includes the requested arrears 
payment of $475 million, but the funds remain unavailable 
subject to authorization. The authorization conference 
report contains Mexico CitY family planning language that 
prohibits intemational family planning organizations that 
receive Federal funding from performing or lobbying for 
abortions even if these organizations use their own funds. 
(Arrearage payments contained in the FY 1998 Act were' 
also subject to authorization.) 

Senate. The Senate bill contains similar language. 

Status: 

o Passed the Senate 7/30/98, 97-2. Passed the House 6/24/98, 358-
61. 

Provisions: 

o Forced Abortion: 

DISTRICT OF COLUMBIA 

Status: 

House. The House bill does not address this issue. 

Senate. An amendment to prohibit visas to Chinese 
officials involved in forced abortions, forced sterilizations, or 
religious persecution was adopted on the Floor. (This is a 
new provision.) 

o The bill was reported by the House Committee on July 30th. The 
bill was reported by the Senate Committee on July 21st. 

2 
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Provisions: 

a Use of Federal and District Funds: 

House. Section 132 of the House bill prohibits any of the 
funds under the Act (Federal or District) from being used for 
any abortion except where the life of the mother would be 
endangered if the fetus were carried to term or where the 
pregnancy is the result of an act of rape or incest. (This is 
current law contained in the FY 1998 Act.) 

Senate. Section 129 of the Senate Committee bill contains 
language identical to the provision of the House bill. 

NOTE: The language of the FY 1999 bill is the same language 
used since FY 1996. In FY 1994 and FY 1995, the restriction on 
funding for abortions only applied to Federal funds, not local funds. 

FOREIGN OPERATIONS 

Status: 

o Senate Full Committee reported the bill 7121/98. House 
Subcommittee marked up the bill on 7/15/98. 

Provisions: 

o "Mexico City" Language: 

House. As in previous years, it is anticipated that Rep. 
Chris Smith (R-NJ) will offer an amendment on. the House 
Floor that would prohibit Federal funding to organizations 
that perform or lobby for or against abortions, even if these 
organizations use their own funds. 

Last year, the President threatened to veto the FY 1998 
Foreign Operations bill if it included the "Mexico City" 
provision. The enacted bill did not include the provision but 
had a limitation of $385 million or:' total population spending 
from foreign aid accounts and "metering" of obligation of the 
funds at one-twelfth of the total available per month. 

3 
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Senate. The Senate Committee bill has no comparable 
provision. 

o Other Family Planning: 

House. In section 518 of the General Provisions, the House 
bill contains language that bars the use of funds 
appropriated in the bill for performance of abortion or 
involuntary sterilization as a method of family planning, or for 
lobbying for or against abortion. (This is current law 
contained in the FY 1998 Act.) The Administration supports 
this language. There is, however, a limitation of $385 million 
on family planing funding. 

In Subcommittee, a Pelosi (R-CA) amendment was adopted, 
8-7, restoring language to the bill that has been included for 
many years, concerning "natural family planning." The 
amendment restores language that requires family planning 
organizations that do not offer certain types of family 
planning services to provide referrals for or information on 
access to such services to any client seeking such 
information. 

Senate. Section 518 of the Senate Committee bill contains 
language identical to that of section 518 of the House bill. 
The Senate bill also contains appropriations language 
(under the "Development Assistance" heading) requiring that 
not less than $435 million of Development Assistance funds 
be spent on family planning. 

o Peace Corps: 

House. The Subcommittee bill would bar any Peace Corps 
funds from being used to pay for abortions. (This provision 
is current law contained in the FY 1998 Act.) 

Senate. The Senate Committee bill includes the same 
language. 

4 
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LABORlHHS/EDUCATION 

Status: 

o House Full Committee reported the bill on July 14th. Senate action 
expected in September. 

Provisions: 

o Medicare + Choice program: 

House. A manager's amendment offered by Rep. Porter 
(R-IL) was adopted in Committee that would prohibit funding 
for the Medicare + Choice program if HHS excludes health 
care providers that do not offer abortion services from 
partiCipating in the Medicare + Choice program. The 
provision would require the plan to inform enrollees where to 
obtain information about all Medicare-covered services and 
would reduce payments to Medicare + Choice program 
plans not providing these services. (This is a new provision 
in the FY 1999 bill.) 

Senate. No action to date. 

o Use of Federal Funds for Embryo Research: 

House. Funds are prohibited for creation of embryos for 
research purposes, i.e., research in which a human embryo 
is destroyed, discarded, or knowingly subjected to risk or 
injury. (This provision is current law contained in the FY 
1998 Act.) 

Senate. No action to date. 

o Family Planning: 

House. The House Committee bill requires family planning 
grantees either to receive written parental consent or 
provide advance notification to parents before giving 
contraceptives to minors. PartiCipating clinics are required 
to certify compliance to HHS. The House bill also requires 
clinics to follow State laws regarding notification or reporting 
of child abuse, incest, rape, or other sexual abuse. (The FY 

5 



- .' ,,. 
.. 

. ., 

1998 Act did not include provisions regarding parental 
consent or advance notification. Other provisions regarding 
compliance certification, and adherence to State laws are 
current law included in the FY 1998 Act). 

Senate. No action to date. 

o Hyde-Amendment Language: 

House. Both sections 508 and 509 of the bill include 
provisions maintaining current law "Hyde" language barring 
the use of funds in the Act for abortions. New language 
extends this ban to all trust fund appropriation accounts in 
the Act. The bill contains language that prohibits the use of 
Medicaid funding for abortions except in cases of rape, 
incest, or when the life of the mother is endangered. 

Senate. No action to date. 

TREASURY/GENERAL GOVERNMENT 

Status: 

o Senate Floor debate on the bill began 7/28/98 but was postponed 
on 7/30/98 until after the August recess. Passed the House 
7/16/98,218-203. 

Provisions: 

o Federal Employees Health Benefits Program (abortion): 

House. The House-passed bill includes language (section 
508) that prohibits Federal Employees Health Benefits 
Program (FEHBP) coverage of abortions, with no 
exceptions. Delauro (D-CT) amendments to strike the 
restrictive language were defeated during Committee and 
Floor consideration. Section 515, the provision of the 
Committee bill that included exceptions to the restriction 
(rape, incest, life of the mother), was struck on the House 
Floor on a point of order for lack of authorization. 

6 
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Senate. The Senate bill includes an amendment adopted on 
the Senate Floor that would reinstate objectionable current 
law restrictions on FEHBP coverage for abortion services. 
This amendment also includes a provision allowing for rape, 
incest, life-of-the-mother exceptions. 

o Federal Employees Health Benefits Program (contraceptives): 

House. A Lowey (D-NY) amendment (section 624 - similar 
to section 516 language of the Committee bill but written 
only as a funding issue) to require FEHBP insurers to cover 
prescription contraceptives (with exceptions for certain 
religiously oriented plans) was adopted on the House Floor, 
224-198. A Smith amendment to exclude abortion-inducing 
chemical contraceptive prescriptions from the Lowey 
amendment was defeated 198-222. 

Senate. A Snowe (R-ME)/Reid (D-NV) amendment 
requiring FEHBP coverage of prescription contraceptives 
was adopted during Senate Floor consideration, inCluding a 
second-degree amendment to clarify that nothing in the 
amendment is to be construed to apply to abortion or 
abortion-related services. 

7 



Hj:~ I ~~:tha Foley 
~T <·m 07/17/9802:11 :27 PM 
, 
Record Type: Record 

To: Tracey E. Thornton/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Latest Abortion letter- Please Review ASAP ~ 

I share Tracey's reluctance and have two specific points. First, there is NO amendment pending on 
international family planning. It will, in all likelihood, be offered when For Ops goes to the floor in 
about two weeks, but there is currently no such amendment. I think it is odd to criticize something 
that does not exist. There are also technical problems with the description if what is being 
referenced is language in the State Dept Conference Rept. and not an amendment. Second, we 
have the odd situation that the Treasury Postal bill, while it contains Lowey, also bans all abortions 
EVEN those to save the life or In rape and incest cases, due to a point of order made by Obey. (He 
made the pOint of order for other political purposes but it struck the exceptions.) Right now, there 
is a great deal of stirring and crankiness within the House Oem Caucus over whether Oems should 
have voted yes or no on final passage, in light of the Lowey and Obey issues. 

Message Copied To: 

Laura Emmett/WHO/EOP 
Jennifer L. Klein/OPD/EOP 
Cynthia Dailard/OPD/EOP 
Sylvia M. Mathews/OMB/EOP 
Maria Echaveste/WHO/EOP 
Ann F. Lewis/WHO/EOP 
Peter G. JacobylWHO/EOP 
audrey t. haynes/ovp @ Ovp 
Sean P. Maloney/WHO/EOP 
Phillip Caplan/WHO/EOP 
William P. MarshalllWHO/EOP 
Linda Ricci/OMB/EOP 
Janet Murguia/WHO/EOP 
Maureen T. Shea/WHO/EOP 
Stacie Spector/WHO/EOP 
Neera TandenIWHO/EOP 
Peter D. Greenberger/WHO/EOP 
Janet L. Graves/OMB/EOP 
Marjorie TarmeyIWHO/EOP 
Leslie BernsteimWHO/EO? 
Ruby ShamirlWHO/EOP 
Tania I. Lopez/WHO/EOP 
Jessica L. Gibson/WHO/EOP 
Janelle E. EricksonlWHO/EOP 
.Carolyn E. ClevelandlWHO/EOP 
Mindy E. Myers/WHO/EOP 
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AMENDMENT TO 'l'B£AsuBY AND G£NEBAl. 

GoVERNMENT APl'BOPKJATIONS BuT, 1999 

.At the appropriate pW;-e in the bill, insert The follow-

SEC. _. No funds ·~ted fOr the ~ of 

2 Pel:SOllJ1el ~nt Ul&der this ..:\(;t may be ~nded 

3 by sucl! Office to promulgate or c:any out, in eonne...-tiou 

4 with the bealth. benefits progra41 under chapter 89 of tide 

5 5, United States Code, any regulations prohibiting ,PnlC:-. , 

6 tices that re."triet physician-patient OOllllZlllllil!atio",; about 

7 medically necessary treatmelR options. 
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Daniel N. Mendelson 

06/10/98 10:23: 12 AM 

Record Type: Record 

To: Sylvia M. MathewsIWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: 

As we discussed, there is a draft amendment to the treasury/postal bill, which would prohibit OPM 
from using FY 99 funds for promulgating and carrying out regulations prohibiting practices 
restricting doctors from counseling patients about "medically necessary treatment." Although the 
language is convoluted, this would basically prevent OPM from requiring that physicians counsel 
patients about abortion options. It would probably also restrict our ability to direct physicians in 
HMOs to inform their patients about treatment options in other areas. 

The background on this is that on May 21, 1998 OPM published an NPRM prohibing "gag clauses" 
in the FEHBP, in order to comply with the presidential directive in the Patient Bill of Rights. The 
notice and comment period estends to July 20, 1998. This could mean that OPM could promulgate 
the final rule in FY 1998. However, since the draft amendment also appears to prohibit the use of 
appropriated funds from enforcing the regulation, it could render the rule without effect in FY 1999. 

OPM is aware of the draft amendment, and has been working with Colby's (R-AZ) staff to get their 
concerns on the table. OPM will also be contacting Hoyer's staff. OPM suspects that Ishtook will 
be pushing the amendment. 

Please call to discuss. 

Message Copied To: 

Bruce D. Long/OMB/EOP 
Chris Fairhall/OMB/EOP 
Christopher C. Jennings/OPD/EOP 
Elena Kagan/OPD/EOP 
Charles E. Kieffer/OMB/EOP 
Gina C. Mooers/OMB/EOP 
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AMaNDMEN1' TO TRBASUIlY AND GENBRAL 

GoYBRNMBNT APPROPRIAnONS BD.L. 1989 

Ol"FJUmI) BY MR. ISTOOK 

At tile apP"lJlrillte place in tb.1l hill, inRart tile fullmv-

BBI,:, _. No fundI; IlFJlI'())lIut.tsd fn~ thv OffiCltS o~ 

Pet'HOnnw MlUlagelUellt ul1dllr this Al:t m a,y. be ""'Pt:ndtltl 

Ill' RUtlh Office tA;I promulgllte II" (llll'!y mIt, in ucmnectilln 

with Ow health benef\ta projtrlllll undllr ohapter R~ of title 

5, United StateN Cmw, I1IW regulationl Nquirirljll'lh;vlri-

alan-patient collllnuniuatinnR Ahuut Jl1I:Idillally nllOllll6lll'Y 

treatruebt optiOlllt that the pl'm1del' would JUlt OIdinllrily 

dlReUll1l in their nlll'UUll course of prlWtioo booauRe HUcl1 

nptiolUl unJ lIgaillllt their profellsional judgment or ethioal, 

moruJ I or religious bolieftl. 
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~-~-------.-,----------------~--------------------------------.---~-~-----

OFFICE OF PERSONNEL MANAGEMiNT 

48 crR Part l609 

RIN 3205-AI27 

Prohibition of "Qag Clausee' , in th~ Federal Employee~ Health 
BeMfit~ ProQ'r$rn 

AGENCY: Offica of rersonnel Man$gement. 

ACTION: NoticlI ot propo •• d rulG mak~nq. 

~~~-------.---•• ------------. ____________ ~. ___________ . __ ~ ______ w._~~ __ 

SUMMARY: The Office of P.r~onnel Management (OPM) is proposinq ~O amend 
thi reQulations to prohibit henlth benefit c~r.i9ra participating in 
the Federal Employee3 Haalth Banetit. (FEMB) ~ro9ram from entering into 
contractual provisions wlth health care provider~ or health Ca~$ 
worl<eu that would inoluda .. pr.ovieion for 1ncentive pflyrnents e.' an 
inr;lUC\ll<l~nt to reduo .. or llrnit cCml1llmication with, 01.' the d .. li v .. ry of 
health c .. r .. eervieee to, FEMB enrOllees. Thv rule i8 intended to ~n$ure 
provioera' and health Care workera' abil.ty to communicate with, and 
advise patienta ot, any medically necessary treatment option~. 

DATES I Comment. mUlt be received on Dr befora July 20, 1998. 

ADDR!5$gs; Comments 3hould be directed to APby L. Block, Chief, 
Insur.n~e Policy and In:orm~tion Division, OPM, Room 3425, 1900 E 
Street, NW., Washington, DC 20415-0001. 

FOR rU~THER !NroRMATION CONTACT: Michael W, Kss'ynski, (Z02) 606-0004. 

SOPPLE~ENTARY INFORMATION, You may 8ubmit comrn8nts and dsta by aending 
el~ctronio rnai~ (E-mail) to: MWKASZYN@OPM.Gov. 

On F8bru~ry 20, 1998, the Preaident .iqned an Ex~cutive Memorandum 
dl,rectinq t.he Office or Personnel Man.qement (OPM) to take the 
neCQssary atepa to brinq the FEHB Pro~ran\ into <;ontractual compl1ance 
with the Coneumer (Patient) Bill of Ri9ht. and ~e5pon.ibilitie9 by nO 
later th~n ye~r end 1999. The Memorandum s~eClfic.lly ctl~ected OPM to 
I"ropo.e re\lulationo within 90 d"ys to prohibit pr~ctice8 that r ... tr.ict 
physician-patient ool1\jt\unications about mltdic",lly nece.se"y tr8atll',ent 
options. Thie aetion will p~ohibit rena participating c~rrier8 

[[l'aqe 27903]] 

from pl&cinq incentives in contracts with health oar~ providers Dr 
h,,~lth cue workers that would .Umit providen' or health care workers' 
e,bil1ty to di.cu~s medically n8Ce~e"ry tr<latmo;lnt options with rader .. l 
enrollee8. w • • ~. ll'rl'llre that. pt'opoeal to "nsct a "gag chtuae"' 
re;ulation valses threa broad "rea8 of concern re~ardinql 11) potentiQl 
impairment ot a health plan's ability to review utilization a;ainat 
apprcp~l.t~ treetment protocols, 12) potential conflict with provider.' 
(including c":;r~er~') ethicol or moral l;>oUefs, and 13) impact on 
provide~s' or worker,' .billty to discus. non"covared or high oo~t 

611 0/98 9:20 AM 
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t~~atmeMt options. Th~$ requl~tion ~~ not intend~~ to limit a h~~lth 
plan'.\l ability to perforr.l utiUzation uview nor i~ it intend"d to 
cause providers or health car. wQ.ker~ to discus. trR.tment option~ 
th~t thQ)' would. Mot ordinl':;ily (IiBCU~S in thd: normal course of 
proctic. bacause such options arQ aQainst their professional judgement 
.oct/or ethic~l, moral or r9ligioua beli.ts. The raqulation will enSure 
that providar$ or health care workor. have the ability to communicate 
fully and op~n~y with patient. regarding medically nWCQ8Sary trestm~nt 
opt1on~ regard.less of cost or Whether the benefits ara covered by their 
health plSM. Simply stat8~, the amended rwgul~tion 1s intended to 
remOVb any contractual impediment to ~ candid and cpan physician
patient relationShip. 

~equl~tory rlexibl1lty Act 

I certify tl1at thi8 requlation wUl not have a signitiColnt economiC 
impact on a substaMtial nun~'r of small entities b~cAu8e tha regulation 
will only affect health insurance carriers un~er the radersl Employees 
Health Benefits Proqram. 

EKecutive OrOa. lZ866, .ReQulatory Review 

This rule hea been reviewed by the Office ot ManaQement and Budg9t 
in accordanoe with Executive Order 12866, . 

~ist or Subjects in 4B CFR Part 1609 

A~ini8trative practice and p,ooedura, Gover~ment .mploye~~, Health 
!,cll1tiea. Health insur~nc~, Health professionalS, Hostages, l~aq. 
Kuwait, Lebanon. Reportinq and ~ecord keepinq requiremMnts, Ratirernallt. 

Ottica of P~r90nnel Management. 
JaMice R. Lachance. 
Diuctor. 

ror the reQSOnB set forth in the proamble OPM proposes to amend 46 
CF~ Part 1609 a. follow,: 

Subpart 1609, 70--Minimwn Standards tor Health BQnet1 t Carrien 

1. The authority cltat10n for 48 eFR Part 1609 continues to read a~ 
follows: 

Authority: 5 U.S.C. 8913, 40 U.S.C. 486(c); 48 erR 1.301. 

Z. In Sac. 1609,7001 n&W par~gr~ph (e) (7) i. Added to read a. 
fol.lQWB: 

s,,,,. 1609.700'· Minimum Standard. for Hulth Benefit. C"rIl~r& 

.. • * 'It .. 

(c)','.· 
(7) l!:n~iering into contracts with providers or health e.re workers 

that incl.l,lcte 1ncentive plans tl1Qt directly or indirectly create ~n 
inducement: to limit COmmunication of, or reduce, ,nedic&lly necessary 
8erYic~. to ony ind1Yld~al aover~d under the FEHB ~~oqram. 

[fR Doc:, ;8-137$, Filed 5-19-96: 2;20 pm! 
BILLINJ CODE 6!25-01-P 

6/10/98 9:20 AM 
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~ , Elena Kagan 
f::r (fl~ 01/07/9804:21 :02 PM 
, 
Record Type: Record 

To: Laura EmmettiWHO/EOP 

cc: 
Subject: Treatment of Abortion Provisions in the President's Budget 

please print 
---------------------- Forwarded by Elena Kagan/OPO/EOP on 01/07/98 04:21 PM ---------------------------

Record Type: Non-Record 

JOSHUA 
GOTBAUM 

01107/9808:38:00 AM 

To: Elena Kagan/OPD/EOP. Jennifer l. Klein/OPD/EOP. FOLEY_M @ A 1@CD@LNGTWY. Christopher C. 
Jennings/OPD/EOP 

cc: Ann KendraIl/OM8/EOP, Barry T. Clendenin/OMB/EOP, Thomas Reilly/OMB/EOP, Jill M. 
PizzutolOMB/EOP 

Subject: Treatment of Abortion Provisions in the President's Budget 

Attached is a comprehensive table on abortion provisions in appropriations language that will 
require policy decisions in order to print the FY 1999 Budget Appendix. Traditionally, the Budget 
shows the prior year's (i.e., FY 1998 enacted) appropriations language, brackets language proposed 
for deletion, and italicizes any new or revised language. 

One issue we need to consider is whether, in light of recent history, again to propose deletion of 
the AID abortion language in the Foreign Ops bill (see page 4 of the file below). AID is now 
suggesting we not do so. We would appreciate your views, either directly to me or to Ann Kendrall 
of the Health Division staff (who prepared the tablel. 

Due to the FY 1999 Budget print schedule, we are requesting your views/comments on these 
provisions by noon, Friday, January 9th. Please let me know by then whether or not you agree 
with the recommendations in the attached file or if you think we need to meet on any of these 
provisions. 

Thanks. 

(Please note: the file labeled "abortion.wpd" is Corel WordPerfect 7, legal size. In case you have 
problems with your Corel7, I have attached the file (abort6.wpd) as a WordPerfect6.1, also legal 
size.] 
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"Side-by-Side" Comparison for Abortion Provisions '. 

Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended 
ns President's Budget FY 99 Language 
Bill/Provision. 

DC Sec. 129. No funds appropriated under this Act shaH The Administration proposed Sec. 132. Repeated FY 1997 Repeat the FY 1998 Budget, 
be expended for any abortion except where the life of deleting this provision and Enacted language. i.e., the Administration 

Ban on Use of the mother would be endangered if the fetus were added a footnote that the proposes to delete this 
Funds for carried to term or where the pregnancy is the result of Administration would work with provision and add the 
Abortion an act of rape or incest. Congress on this issue. footnote that the 

Administration wiH work 
with Congress on this issue. 

C/J/S Sec. 103. None of the funds appropriated by this title The Administration proposed Sec. 103. Repeated FY 1997 Repeat the FY 1998 Budget 
shaH be available to pay for an abortion, except where deleting this provision and Enacted language i.e., the Administration 

Ban on Use of the life of the mother would be endangered if the fetus added a footnote that the proposes to delete this 
Justice Funds were carried to ternl, or in the case of rape: Provided, Administration would work with provision and add a footnote 
for Abortion That should this prohibition be declared Congress to address this issue. that the Administration wiH 

unconstitutional by a court of competent jurisdiction, work with Congress on this 
this section shaH be nuH and void. issue. 

CIJIS Sec. 104. None of the funds appropriated under this Repeat same provision as Sec. 104. Repeated FY 1997 Repeat FY 1998 Enacted 
title shaH be used to require any person to perform, or enacted in FY 1997. Enacted language Language. 

Ban on the Use facilitate in any way the performance of any abortion. 
of Justice 
Funds for 
Performing 
Abortion 

CIJIS Sec. 105. Nothing in the preceding section shaH Repeat same provision as Sec. 105. Repeated FY 1997 Repeal FY 1998 Enacted 
remove the obligation of the Director of the Bureau of enacted in FY 1997. Enacted language Language. 

Bureau of Prisons to provide escort services necessary for a 
Prisons duty to female inmate to receive such service outside the 
provide escort Federal facility: Provided, That nothing in this section 
services for in any way diminishes the effect of section 104 
female inmates intended to address the philosophical beliefs of 
seeking a individuals employees of the Bureau of Prisons. 
privately 
funded 
abortion. 



Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended 
ns President's Budget FY 99 Language 
Bill/Provision 

UHHSlEd Sec. 508. None of the funds appropriated under this Proposed deletion with a Sec. 509. (a) None of the funds Repeat FY 1998 Budget, i.e., 
Act shall be expended for any abortion except when it footnote that the Administration appropriated under this Act shall be propose deletion and add 

Hyde is made known to the Federal entity or official to will work with Congress to expended for any abortion. (b) footnote: "The 
Amendment which funds are appropriated under this Act that such address this issue. None of the funds appropriated Administration proposes to 

procedure is necessary to save the life of the mother under this Act shall be expended for delete this footnote and will 
or that the pregnancy is the result of an act of rape or health benefits coverage that work with Congress to 
incest. includes coverage of abortion. (c) address this issue." 

The term "health benefits coverage" 
means the package of services. 
covered by a managed care provider 
or organization pursuant to a 
contract or other arrangement. 



Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended . 
ns President's Budget FY 99 Language 
Bill/Provision 

LlHHSlEd (New Provision) Delete provision and add 
Sec. 510. (a) The limitations footnote: '''The 

Hyde established in the preceding section Administration proposes to 
Amendment shall not apply to an abortion-(l) if delete this provision and will 

the pregnancy is the result of an act . work with Congress to 
of rape or incest; or (2) in the case address this issue." 
where a woman suffers from a 
physical disorder, physical injury, 
or physical illness, including a life-
endangering physical condition 
caused by or arising from the 
pregnancy itself, that would, as 
certified by a physician, place the 
woman in danger of death unless an 
abortion is performed. (b) Nothing 
in the preceding section shall be 
construed as prohibiting the 
expenditure by a State, locality, 
entity, or private person of State, 
local, or private funds (other than a 
State's or locality's contribution of 
Medicaid matching funds). (c) 
Nothing in the preceding section 
shall be construed as restricting the 
ability of any managed care 
provider from offering abortion 
coverage or the ability of a State or 
locality to contract separately with 
such a provider for such coverage 
with State funds (other than a 
State's or locality's contribution of 
Medicaid matching funds). 
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Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended 
ns President's Budget FY 99 Language 
Bill/Provision 

Foreign Ops Sec. 518. None of the funds made available to carry Repeat FY 1997 Enacted. Sec. 518. Same as FY 1997 Repeat FY 1998 Enacted 
out part I of the Foreign Assistance Act of 1961, as Enacted language. language. 
amended, may be used to pay for the performance of 
abortions as a method of family planning or to 
motivate or coerce any person to practice abortions. 
None of the funds made available to carry out part I of 
the Foreign Assistance Act of 1961, as amended, may 
be used to pay for the performance of involuntary 
sterilization as a method of family planning or to 
coerce or provide any financial incentive to any 
person to undergo sterilizations. None of the funds 
made available to carry out part I of the Foreign 
Assistance Act of 1961, as amended, may be used to 
pay for any biomedical research which relates in 
whole or in part, to methods of, or the performance of, 
abortions or involuntary sterilization as a means of 
family planning. None of the funds made available to 
carry out part I of the Foreign Assistance Act of 1961, 
as amended, may be obligated or expended for any 
country or organization if the President certifies that 
the use of these funds by any such country or 
organization would violate any of the above 
provisions related to abortions and involuntary 
sterilizations: Provided, That none of the funds made 
available under this Act may be used to lobby for or 
against abortion. 

Foreign Ops Sec. 518A. Authorization for Population Planning. The Administration proposed to Sec. 592. (a) Not to exceed The Administration proposes 
This section (too lengthy to print here) limited delete this provision. $385,000,000 of the funds to delete this provision. 
population and family planning funding to $385 appropriated in title II of this Act 
million, required monthly apportioning for this may be available for population 
funding, did not allow obligations to begin until July planning activities or other 
1997, authorized a Presidential certification and a population assistance. (b) Such 
Congressional vote in February to allow obligations to funds may be apportioned only on a 
begin in March rather than July (the Administration, monthly basis, and such monthly 
narrowly won the vote). apportionments may not exceed 

8.34 percent of the total available 
for such activities. 
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Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended • 
ns President's Budget FY 99 Language 

, 

Bill/Provision 

Foreign Ops Agency for International Development Appropriation The Administration proposed to "For necessary expenses to carry The Administration does not 
Language: delete this language. out ... Provided further, That none of propose to delete this 
For necessary expenses to carry out ... Provided the funds made available in this Act language in the FY 1999 
further, That of the funds appropriated under title II of nor any unobligated balances from Budget. 
this Act that are administered by the Agency for prior appropriations may be made 
International Development and made available for available to any organization or 
family planning assistance, not less than 65 percent program which, as detertnined by 
shall be made available directly to the agency's central the President of the United States, 
Office of Population and shall be programmed by that supports or participates in the 
office for family planning activities: Provided further, management of a program of 
... Provided further, That none of the funds made coercive abortion or involuntary 
available in this Act nor any unobligated balances sterilization: Provided further, That 
from prior appropriations may be made available to none of the funds made available 
any organization or program which, as detertnined by under this heading may be used to 
the President of the United States, supports or pay for the perfortnance of abortion 
participates in the management of a program of as a method of family planning or to 
coercive abortion or involuntary sterilization: motivate or coerce any person to 
Provided further, That none of the funds made practice abortions; and that in order 
available under this heading may be used to pay for to reduce reliance on abortion in 
the perfortnance of abortion as a method of family developing nations, funds shall be 
planning or to motivate or coerce any person to available only to voluntary family 
practice abortions; and that in order to reduce reliance planning projects which offer, either 
on abortion in developing nations, funds shall be directly or through referral to, or 
available only to voluntary family planning projects information about access to, a broad 
which offer, either directly or through referral to, or range offamily planning methods 
infortnation about access to, a broad range of family and services; Provided further, That 
planning methods and services: Provided further, That in awarding grants for natural 
in awarding grants for natural family planning under family planning under section ·04 of 
section 104 of the Foreign Assistance Act of 1961 no the Foreign Assistance Act of 1961 
applicant shall be discriminated against because of no applicant shall be discriminated 
such applicant's religious or conscientious against because of such applicant's 
commitment to offer only natural family planning; religious or conscientious 
and, additionally, all such applicants shall comply commitment to offer only natural 
with the requirements of the previous proviso: family planning; and additionally, 
Provided further, That for purposes of this or any all such applicants shall comply 
other Act authorizing or appropriating funds for with the requirements of the 
foreign operations, export fmancing, and related previous proviso: Provided further, 
programs, the tertn ··motivate", as it relates to family That for purposes of this or any 
planning assistance, shall not be construed to prohibit other Act authorizing or 
the provision, consistent with local law, of appropriations funds for foreign 
infortnation or counseling about all pregnancy operations, export financing, and 



. 
Appropriatio FY 97 Enacted FY98 FY 98 Enacted Recommended J 

President's Budget FY 99 Language • ns 
Bill/Provision 

Foreign Ops Assistance for the New Independent States of the The Administration proposed to Deleted. 
Fonner Soviet Union: delete this language. 
(r) Of the funds appropriated under this heading, not 
less than $15,000,000 should be available only for a 
family planning program for the New Independent 
States of the fonner Soviet Union comparable to the 
family planning program currently administered by 
the Agency for International Development in the 
Central Asian Republics and focusing on population 
assistance which provides an alternative to abortion. 

Treasury! Sec.518. No funds appropriated by this Act shall be The Administration proposed Sec. 513. Same as FY 1997 The Administration proposes 
General available to pay for an abortion, or the administrative deleting this provision. Enacted language. deleting this provision. 
Government expenses in connection with any health plan under the 

Federal employees health benefit program which 
FEHB provides any benefits or coverage for abortion. 
Prohibition 

Treasury! Sec. 519. The provision of section 518 shall not The Administration proposed Sec. 514. Same as FY 1997 The Administration proposes 
General apply where the lief ofthe mother would be deleting this provision. Enacted language. deleting this provision. 
Government endangered if the fetus were carried to term, or the 

pregnancy is the result of an act of rape or incest. 
FEHB 
Prohibition 

DoD None None 



Record Type: Non-Record 

JOSHUA 
GOTBAUM 

01112/98 1l:11:05 PM 

To: Bruce N. ReedIOPD/EOP, Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: URGENT: PROPOSED ADMINISTRATION POSITION ON DOMESTIC/INTERNA TlONAL 

ABORTION/FAMIL Y PLANNING FOR FY99 BUDGET 

The FY99 Budget will include Administration legislative language on several sensitive issues. One is 
abortion and family planning. 

• In domestic programs, the Administration continues to oppose restrictions on abortion, even 
where the Congress has legislated them. 

• In international programs, US AID now proposes to accept the limitations enacted last year, 
arguing that opposing them is not worth the reaction it will generate. 

Martha Foley reports that she is comfortable with this approach for international programs. If you 
are uncomfortable with this approach, please contact Josh Gotbaum at 5-9188 no later than 2:00 
pm Tuesday. Unless we hear from you otherwise, we will include both in the appropriations 
language of the FY99 President's Budget. 

~ 
abortion.wp This is the comprehensive abortion side by side table. It is a legal size, Corel 7 

document. 

Message Copied To: 

Christopher C. Jennings/OPD/EOP 
Richard J. Turman/OMB/EOP 
Thomas Reilly/OMB/EOP 
Ann Kendrali/OMB/EOP 
Barbara Chow/OMB/EOP 
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"Side-by-Side" Comparison for Abortion Provisions 

Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 
ons President's Budget FY 99 Language 
BiII/Provisi 
on 

DC Sec. 129. No funds appropriated under this Act The Administration proposed Sec. 132. Repeated FY 1997 Repeat the FY 1998 Budget, i.e., the 
shall be expended for any abortion except where the deleting this provision and Enacted language. Administration proposes to delete this 

Ban on Use life of the mother would be endangered if the fetus added a footnote that the provision and add the footnote that the 
of Funds for were carried to term or where the pregnancy is the Administration would work with Administration will work with Congress on 
Abortion result of an act of rape or incest. Congress on this issue. this issue. 

C/J/S Sec. 103. None of the funds appropriated by this The Administration proposed Sec. 103. Repeated FY 1997 Repeat the FY 1998 Budget i.e., the 
title shall be available to pay for an abortion, except deleting this provision and Enacted language Administration proposes to delete this 

Ban on Use where the life of the mother would be endangered if added a footnote that the provision and add a footnote that the 
of Justice the fetus were carried to term, or in the case of rape: Administration would work with Administration will work with Congress on 
Funds for Provided, That should this prohibition be declared Congress to address this issue. this issue. 
Abortion unconstitutional by a court of competent 

jurisdiction, this section shall be null and void. 

C/J/S Sec. 104. None of the funds appropriated under Repeat same provision as Sec. 104. Repeated FY 1997 Repeat FY 1998 Enacted Language. 
this title shall be used to require any person to enacted in FY 1997. Enacted language 

Ban on the perform, or facilitate in any way the performance of 
Use of any abortion. 
Justice 
Funds for 
Performing 
Abortion 

C/JIS Sec. 105. Nothing in the preceding section shall Repeat same provision as Sec. 105. Repeated FY 1997 Repeat FY 1998 Enacted Language. 
remove the obligation of the Director of the Bureau enacted in FY 1997. Enacted language 

Bureau of of Prisons to provide escort services necessary for a 
Prisons duty female inmate to receive such service outside the 
to provide Federal facility: Provided, That nothing in this 
escort section in any way diminishes the effect of section 
services for 104 intended to address the philosophical beliefs of 
female individuals employees of the Bureau of Prisons. 
inmates 

",seeking a 
privately 
funded 
abortion. 
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Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 
ons President's Budget FY 99 Language 
BiII/Provisi 
on 

UHHS/Ed Sec. 508. None of the funds appropriated under Proposed deletion with a Sec. 509. (a) None of the funds Repeat FY 1998 Budget, i.e., propose deletion 
this Act shall be expended for any abortion except footnote that the Administration appropriated under this Act and add footnote: "The Administration 

Hyde when it is made known to the Federal. entity or will work with Congress to shall be expended for any proposes to delete this footnote and will work 
Amendment official to which funds are appropriated under this address this issue. abortion. (b) None of the funds with Congress to address this issue." 

Act that such procedure is necessary to save the life appropriated under this Act 
of the mother or that the pregnancy is the result of shall be expended for health 
an act of rape or incest. benefits coverage that includes 

coverage of abortion. (c) The 
tenn "health benefits coverage" 
means the package of services 
covered by a managed care 
provider or organization 
pursuant to a contract or other 
arrangement. 
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Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 
ons President's Budget FY 99 Language 
BiII/Provisi 
on 

UHHSlEd (New Provision) Delete provision and add footnote: "The 
Sec. 510. (a) The limitations Administration proposes to delete this 

Hyde established in the preceding provision and will work with Congress to 
Amendment section shall not apply to an address this issue." 

abortion-{l) if the pregnancy is 
the result of an act of rape or 
incest; or (2) in the case where 
a woman suffers from a 
physical disorder, physical 
injury, or physical illness, 
including a life-endangering 
physical condition caused by or 
arising from the pregnancy 
itself, that would, as certified 
by a physician, place the 
woman in danger of death 
unless an abortion is 
performed. (b) Nothing in the 
preceding section shall be 
construed as prohibiting the 
expenditure by a State, locality, 
entity, or private person of 
State, local, or private funds 
(other than a State's or 
locality's contribution of 
Medicaid matching funds). (c) 
N oth ing in the preceding 
section shall be construed as 
restricting the ability of any 
managed care provider from 
offering abortion coverage or 
the ability of a State or locality 
to contract separately with such 
a provider for such coverage 
with State funds (other than a 
State's or locality's 
contribution of Medicaid 
matching funds). 
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Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 
ons President's Budget FY 99 Language 
Bili/Provisi 
on 

Foreign Ops Sec. 518. None of the funds made available to Repeat FY 1997 Enacted. Sec. 518. Same as FY 1997 Repeat FY 1998 Enacted language. 
carry out part I of the Foreign Assistance Act of Enacted language. 
1961, as amended, may be used to pay for the 
performance of abortions as a method of family 
planning or to motivate or coerce any person to 
practice abortions. None of the funds made 
avaiIable to carry out part I of the Foreign 
Assistance Act of 1961, as amended, may be used 
to pay for the performance of involuntary 
sterilization as a method of famiIy planning or to 
coerce or provide any financial incentive to any 
person to undergo sterilizations. None of the funds 
made available to carry out part I of the Foreign 
Assistance Act of 1961, as amended, may be used 
to pay for any biomedical research which relates in 
whole or in part, to methods of, or the performance 
of, abortions or involuntary sterilization as a means 
offamily planning. None of the funds made 
available to carry out part I of the Foreign 
Assistance Act of 1961, as amended, may be 
obligated or expended for any country or 
organization if the President certifies that the use of 
these funds by any such country or organization 
would violate any of the above provisions related to 
abortions and involuntary sterilizations: Provided, 
That none of the funds made avaiIable under this 
Act may be used to lobby for or against abortion. 

Foreign Ops Sec. 518A. Authorization for Population Planning. The Administration proposed to Sec. 592. (a) Not to exceed The Administration proposes to delete this 
This section (too lengthy to print here) limited delete this provision. $385,000,000 of the funds provision. 
population and family planning funding to $385 appropriated in title II of this 
million, required monthly apportioning for this Act may be available for 
funding, did not allow obligations to begin until population planning activities 
July 1997, authorized a Presidential certification or other population assistance. 
and a Congressional vote in February to allow (b) Such funds may be 
obligations to begin in March rather than July (the apportioned only on a monthly 
Administration, narrowly won the vote). basis, and such monthly 

apportionments may not exceed 
8.34 percent of the total 
available for such activities. 
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Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 
ons President's Budget FY 99 Language 
Bill/Provisi 
on 

Foreign Ops Agency for International Development The Administration proposed to "For necessary expenses to The Administration does not propose to 
Appropriation Language: delete this language. carry out ... Provided further, delete this language in the FY 1999 Budget. 
For necessary expenses to carry out ... Provided That none of the funds made 
further, That of the funds appropriated under title II available in this Act nor any 
of this Act that are administered by the Agency for unobligated balances from 
International Development and made available for prior appropriations may be 
family planning assistance, not less than 65 percent made available to any 
shall be made available directly to the agency's organization or program which, 
central Office of Population and shall be as determined by the President 
programmed by that office for family planning of the United States, supports 
activities: Provided further, ... Provided further, or participates in the 
That none of the funds made available in this Act management of a program of 
nor any unobligated balances from prior coercive abortion or 
appropriations may be made available to any involuntary sterilization: 
organization or program which, as determined by Provided further, That none of 
the President of the United States, supports or the funds made available under 
participates in the management of a program of this heading may be used to pay 
coercive abortion or involuntary sterilization: for the performance of abortion 
Provided further, That none of the funds made as a method of family planning 
available under this heading may be used to pay for or to motivate or coerce any 
the performance of abortion as a method of family person to practice abortions; 
planning or to motivate or coerce any person to and that in order to reduce 
practice abortions; and that in order to reduce reliance on abortion in 
reliance on abortion in developing nations, funds developing nations, funds shall 
shall be available only to voluntary family planning be available only to voluntary 
projects which offer, either directly or through family planning projects which 
referral to, or information about access to, a broad offer, either directly or through 
range of family planning methods and services: referral to, or information about 
Provided further, That in awarding grants for access to, a broad range of 
natural family planning under section 104 of the family planning methods and . 
Foreign Assistance Act of 1961 no applicant shall services; Provided further, That 
be discriminated against because of such applicant's in awarding grants for natural 
religious or conscientious commitment to offer only family planning under section 
natural family planning; and, additionally, all such '04 of the Foreign Assistance 
applicants shall comply with the requirements of the Act of 1961 no applicant shall 
previous proviso: Provided further, That for be discriminated against 
purposes of this or any other Act authorizing or because of such applicant's , appropriating funds for foreign operations, export religious or conscientious 
fmancing, and related programs, the term commitment to offer only 
"motivate", as it relates to family planning natural family planning; and 

, 
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Appropriati FY 97 Enacted FY98 FY 98 Enacted Recommended 

ons President's Budget FY 99 Language 
BiII/Provisi 
on 

Foreign Ops Assistance for the New Independent States of the The Administration proposed to Deleted. 
Former Soviet Union: delete this language. 
(r) Of the funds appropriated under this heading, 

not less than $15,000,000 should be available only 
for a family planning program for the New 
Independent States of the former Soviet Union 
comparable to the family planning program 
currently administered by the Agency for 
International Development in the Central Asian 
Republics and focusing on population assistance 
which provides an alternative to abortion. 

Treasury! Sec.518. No funds appropriated by this Act shall The Administration proposed Sec. 513. Same as FY 1997 The Administration proposes deleting this 
General be available to pay for an abortion, or the deleting this provision. Enacted language. provision. 
Government administrative expenses in connection with any 

health plan under the Federal employees health 
FEHD benefit program which provides any benefits or 
Probibition coverage for abortion. 

Treasury! Sec. 519. The provision of section 518 shall not The Administration proposed Sec. 514. Same as FY 1997 The Administration proposes deleting this 
General apply where the lief of the mother would be deleting this provision. Enacted language. provision. 
Government endangered if the fetus were carried to term, or the 

pregnancy is the result of an act of rape or incest. 
FEHD 
Prohibition 

DoD None None 
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CLICK ON THE SECTIONS BELOW FOR BACKGROUND ON NEEDLES AND ClONING 

NEEDLE EXCHANGE 

Statutory Restrictions on the Use of Federal Funds for NEPs: . 

Since 1988, US Appropriations or Authorization law has placed a conditional prohibition on the use 
of Federal funds for the operation of needle exchange programs. 

Currently, there are three statutory restrictions on the use of Federal funds for the operation of 
needle exchange programs: 

The Alcohol, Drug Abuse, and Mental Health Administration (ADAMHA) Reorganization Act of 1992 
, prohibits the use of Substance Abuse and Mental Health Services Administration Block grant 
funds for needle exchange programs unless the Surgeon General determines that they are effective 
in reducing the spread of HIV and the use of illegal drugs. The statute does, however, allow 
Federal research and evaluation of existing needle exchange programs. 

Section 422 of the 1996 Ryan White CARE Act reauthorization places a flat prohibition on the use 
of Ryan White funds for needle exchange. 

• 
Sections 505 & 506 of the FY 1998 LlHHS , Ed Appropriations bill read: 

505: Not withstanding any other provision of this Act, no funds appropriated under this Act shall 
be used to carry out any program of distributing sterile needles or syringes for the hypodermic 
injection of any illegal drug. 

506: Section 505 is subject to the condition that after March 31, 199B, a program for exchanging 
such needles and syringes (referred to in this section as an "exchange project'" may be carried out 
in a community if (1/ the Secretary of Health and Human Services determines that exchange 
projects are effective in preventing the spread of HIV and do not encourage the use of illegal drugs; 
and (2) the project is operated in accordance with criteria established by such Secretary for 
preventing the spread of HIV and for ensuring that the project does not encourage the use of illegal 
drugs. 

This limitation has been in Labor' H appropriations language in some form since 1990. In the FY 
1998 Appropriations bill, the Appropriators split the provision into two provisions and added the 
six-month moratorium on certification and the language requiring that the exchange programs must 
be operated in accordance with criteria established by the Secretary. 

In the past, the Administration has worked to avoid an outright ban on the use of Federal funds for 
NEPs (like the current Section 505) and maintain the authority of the Secretary to certify that 
Federal funds can be used for such programs. 

RECOMMENDATION: 

There have been several studies done on the efficacy of NEPs in recent years, and there is current 
data available to meet the first requirement in this language (e.g. that NEPs are successful in 
preventing the spread of HIVI. but HHS maintains that the data on the second provision (that NEPs 
do not encourage the use of illegal drugs) is still inconclusive. HHS is expecting the results of 
additional studies on NEPs in the coming year and wants to maintain the Secretary's authority to 
continue to evaluate the evolving scientific data on this issue and to certify that Federal funds can 



;. 

be used for NEPs. 

To maintain maximum flexibility for the Secretary, we recommend bracketing (deleting) Section 506 
and modifying Section 505 by re-proposing the language that was proposed in the FY 1998 Budget 
on this issue: 

505: Not withstanding any other provision of this Act, no funds appropriated under this Act shall 
be used to carry out any program of distributing sterile needles or syringes for the hypodermic 
injection of any illegal drug unless the Surgeon General determines that such programs are effective 
in preventing the spread of HIV and do not encourage the use of illegal drugs. 

[Note: The words "or syringes" were added in FY 1998 enacted language -- they were not 
proposed in the 98 Budget. Our recommendation would repeat "or syringes" in the FY 1999 
Budget.J 

ALTERNATE RECOMMENDATION: 

In addition to bracketing section 506, we could add a footnote similar to that placed on the Hyde 
language deletions: The Administration proposes to delete this provision and will work with 
Congress to address this issue. 

Also, rather than repeat the language in the FY 1998 Budget that gave the-authority to certify NEPs 
to the Surgeon General to the Secretary of Health and Human S~rvices, we could maintain the 
language that was made by Congress in the FY 1997 LaborlHHSIEd Appropriations bill that gave 
such authority to the Secretary of Health and Human Services. This may be something the 
Administration wants to consider given the upcoming confirmation hearings for Surgeon General 
nominee David Satcher. 

Background on Human EmbryoslCloning 

Both the House and Senate LIHHS bills for FY 1998 extended the FY 1996 and FY 1997 
appropriations Act ban on using Federal funds on human embryo research, and modified it to 
include research involving "human diploid cells." NIH staff advise that in practice, this extension 
does not differ from the original ban on human embryo research and would have no effect on NIH's 
present research efforts. The words "human diploid cells" were apparently added in an attempt to 
address cloning. 

A diploid cell is produced after fertilization occurs in humans -- it is one stage of a developing 
embryo. Diploid cells could theoretically be produced via somatic cell nuclear transfer, which is 
more commonly referred to as "cloning." The FY 1996 and FY 1997 LlHHS Acts barred Federal 
funding for the creation of human embryos for research purposes or performing research on human 
embryos that subjects them to significant risk. The prohibition on creating embryos for research 
purposes would, de facto, prohibit creating a human embryo through cloning technology. This is 
why including diploid cells in the embryo research ban does not differ practically from banning the 
creation of human embryos. 

The FY 1998 Budget proposed to delete the embryo research ban, stating that the Administration 
"does not support addressing this issue in legislation." In December 1994, the President had issued 
a statement barring the use of Federal funds for creating human embryos for research purposes. 
On June 9, 1997, the President announced that he was sending proposed legislation to the 
Congress, the "Cloning Prohibition Act of 1997," which would prohibit any attempt to create a 



human being using somatic cell nuclear transfer. The Administration did not oppose the language 
in the FY 1 998 bill in its letters or SAP's. 

Observations: Last year's budget's proposal to delete this provision came before the cloning 
debate of last spring (e.g., Dolly). 

Given the President's proposed legislation on prohibiting cloning, and the fact that SAP's did not 
oppose the language during the FY 1998 appropriations process, the Administration may not want 
to bracket the language again, even with the footnote that says the Administration does not 
support addressing this issue in legislation. 
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FY 1998 FY 97 Enacted 
Enacted 
Section 

NoJ 
Provision 

Sec. 505. SEC. 505. Notwithstanding any other 
Needle provision of this Act, no funds 
Exchange appropriated under this Act shall be 

used to carry out any program of 
distributing sterile needles for the 
hypodermic injection of any illegal 
drug unless the Secretary of Health 
and Human Services determines that 
such programs are effective in 
preventing the spread of HIV and do 
not encourage the use of illegal 
drugs. 

Sec. 506. 
Condition 
on Needle 
Exchange 

LIIIHSlEd. General Provisions for FY 1999 Budget 
"Side-by-Side" Comparison for Selected Provisions 

Titles II and V ofLlIIHS Bill 

FY98 FY 98 Enacted 
President's Budget 

SEC. 505. Proposed I Sec. 505. Notwithstanding any other 
transfer of authority from provision of this Act, no funds 
the "Secretary of Health appropriated under this Act shall be used 
and Human Services" to to carry out any program of distributing 
the "Surgeon General". ... sterile needles or syringes for the 

hypodermic injection of any illegal drug. 

Sec. 506. Section 505 is subject to the 
condition that after March 31, 1998, a 
program for exchanging such needles and 
syringes for used hypodermic needles and 
syringes (referred to in this section as an 
"exchange project") may be carried out in 
a community if - (\) the Secretary of 
Health and Human Services determines 
that exchange projects are effective in 
preventing the spread of HIV and do not 
encourage the use of illegal drugs; and (2) 
the project is operated in accordance with 
criteria established by such Secretary for 
preventing the spread of HIV and for 
ensuring that the project does not 
encourage the use of illegal drugs. 

Recommended 
FY 99 Language 

OMB Staff: Repeat FY 98 Budget language. 

HHS: No position yet. 

Alternatives: (I) Give authority to Secretary as 
opposed to Surgeon General; (2) use [oomote 
approach, I.e., delete provision and say the 
Administration will work with Congress to resolve. 

OMB Staff: Delete. 

Alternative: Foomote saying we will work with 
Congress. 

HHS: No position yet. 
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FY 1998 FY 97 Enacted FY98 FY 98 Enacted Recommended 
Enacted President's Budget FY 99 Language 
Section 

No.1 
Provision 

Sec. 513. SEC. 512. (a) None of the funds Proposed deletion with a Sec. 513. Same as FY 97 enacted except OMB Staff and HHS: Repeat FY 98 Budget, i.e., 
Useof made available in this Act may be footnote that states that end of last sentence changed to " ... or propose deletion with the same footnote: "The 
funds for used for- (1) the creation of a the Administration does more human gametes or human diploid Administration proposes to delete this provision and 
embryo human embryo or embryos for not support addressing cells." does not support addressing this issue in legislation." 
research-- research purposes; or (2) research in this issue in legislation. 
limitations which a human embryo or embryos I 

are destroyed, discarded, or 
knowingly subjected to risk of injury 
or death greater than that allowed for 
research on fetuses in utero under 45 • 
CFR 46.208(a)(2) and section 498(b) 
of the Public Health Service Act (42 
U.S.C. 289g(b)). (b) For purposes of 
this section, the tenn "human 
embryo or embryos" include any 
organism, not protected as a human 
subject under 45 CFR 46 as of the 
date of the enactment of this Act, that 
is derived by fertilization, 
parthenogenesis, cloning, or any 
other means from one or more human 
gametes. 

Sec. 509. SEC. 508. None of the funds Proposed deletion with Sec. 509. (a) None of the funds OMB Staff and HHS: Repeat FY 98 Budget, i.e., 
Appropriat appropriated under this Act shall be footnote that the appropriated under this Act shall be propose deletion, and add footnote:"The 
ion expended for any abortion except Administration will work expended for any abortion. (b) None of Administration proposes to delete this provision and 
limitations when it is made known to the Federal with Congress to address the funds appropriated under this Act will work with Congress to address this issue." 
for entity or official to which funds are this issue. shall be expended for health benefits 

. abortion appropriated under this Act that such coverage that includes coverage of 
procedures procedure is necessary to save the abortion. (c) The term "health benefits 
(Hyde life of the mother or that the coverage" means the package of services 
language) pregnancy is the result of an act of covered by managed care provider or 

rape or incest. organization pursuant to a contract or 
other arrangement. 



3 

FY 1998 FY 97 Enacted FY98 FY 98 Enacted Recommended 
Enacted President's Budget FY 99 Language 
Section 

NoJ 
Provision 

Sec. 510. (New provision) OMB Staff and UUS: Delete provision and add 
Appropriat Sec. 510. <a) The limitations established footnote: "The Administration proposes to delete this 
ion in the preceding section shall not apply to provision and will work with Congress to address this 
limitations an abortion - (l) if the pregnancy is the issue." 
for result of an act of rape or incest; or (2) in 
abortion 

, 
the case where a woman suffers from a 

procedures physical disorder, physical injury, or 
(Hyde physical illness, including a life-
language) endangering physical condition caused by 

• or arising from the pregnancy itself, that 
would, as certified by a physician, place 
the woman in danger of death unless an 
abortion is perfonned. (b) Nothing in the 
preceding section shall be construed as 
prohibiting the expenditure by a State 
locality, entity, or private person of State, 
local, or private funds (other than a 
State's or locality's contribution of 
Medicaid matching funds). Nothing in 
the preceding section shall be construed 
as restricting the ability of any managed 
care provider from offering abortion 
coverage or the ability of a State or 
locality to contract separately with such a 
provider for such coverage with State 
funds (other than a State's or locality's 
contribution of Medicaid matching 
funds). 
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FY 1998 FY 97 Enacted FY98 FY 98 Enacted Recommended 
Enacted President's Budget FY 99 Language 
Section 

No.1 
Provision 

Sec.212. SEC. S18. None of the funds SEC. 513 . Sec. 212. None of the funds appropriated OMB Staff: Repeat FY 98 enacted. 
Appropriat appropriated in this Act may be made Same as FY 97 Enacted. in the Act may be made available to any 
ion of available to any entity under title X entity under title X of the Public Health 
funds for of the Public Health Service Act Service Act unless the applicant for the HHS: No position yet. 
entities unless it is made known to the award certifies to the Secretary that it 
under title Federal official having authority to 

, 
encourages family participation in the 

X of the obligate or expend such funds that decision of minors to seek family 
Public the applicant for the award certifies planning services and that it provides 
Health to the Secretary that it encourages counseling to minors on how to resist 
Service family participation in the decision of • attempts to coerce minors into engaging 
Act the minor to seek family planning in sexual activities. 

services. 

Sec. S14. SEC. S13. (a) LIMITATION ON USE SEC. SI!. Same as FY 97 Sec. S14. Same as FY 97 enacted and FY OMBStaff: Repeat FY 98 Budget language. Same 
Use of OF FUNDS FOR PROMOTION OF enacted. 98 President's Budget. as enacted. 
funds for LEGALIZATION OF 
promotions CONTROLLED 
of SUBSTANCES.-None of the funds 
controlled made available in this Act may be 
substance used for any activity when it is made 
s-- known to the Federal official having 
limitations authority to obligate or expend such 

funds that the activity promotes the 
legalization of any drug or other 
substance included in schedule I of 
the schedules of controlled 
substances established by section 202 
of the Controlled Substances Act (21 
U.S.C. 812). (b) 
EXCEPTIONS.-The limitation in 
subsection (a) shall not apply when it 
is made known to the Federal official 
having authority to obligate or 
expend such funds that there is 
significant medical evidence of a 
therapeutic advantage to the use of 
such drug or other substance or that 
Federally-sponsored clinical trials 
are being conducted to determine 

• therapeutic advantage . 

-



Barbara E. Washington 

• 08/08/97 05:00:53 PM 

Record Type: Record 

To: Jennifer L. Klein/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Revised Abortion Language for the L/HHS SAp· Clearance Requested 

The language below is draft language that could be included in the Labor/HHS Appropriations Bill 
SAP in response to the Lowey/Hyde compromise abortion language. The compromise amendment 
was published in the July 31 Congressional Record. 

The draft language states that we are pleased that the amendment includes clarification that the 
limits on managed care do not affect the ability or states or private people from using their own 
funds for abortion services. The draft language still includes the Administration's opposition to 
limiting the range of conditions under which a woman's health would permit access to abortion. 

If you have any problems with the draft language or suggested edits. please call Josh Gotbaum. 

Thanks 

Languag~ Proposed for inclusion in the L/HHS SAP: 

"An amendment has been made in order that would include a prohibition on the 
purchase of health benefit coverage that includes abortion. The President believes 
that abortion should be safe, legal, and rare. However, the amendment would not 
only maintain, but further limit the range of conditions under which a woman's 
health would permit access to abortion. Furthermore. it would require a physician 
to make a legal determination that these conditions have been met. The 
Administration opposes this attempt to constrain further the availability of abortion 
services and strongly urges the House not to adopt the amendment. The 
Administration believes that it is important that any legislation in this area be clear 
that limitations on the use of Federal funds to provide abortion services under 
managed care plans do not affect in any way the ability of states to provide such 
coverage using their own funds, nor the ability of managed care providers to 
participate in Federally-funded programs while also offering other coverage paid for 
by state or private funds. We are pleased that the amendment includes this 
clarification. " 

Message Copied To: 
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RECONCILIATION PROVISIONS RELATING TO ABORTION 

Child Health 

• 

• 

House: [.S~lion 21 04(b)(9~ Payment ~hallllot be made Lo States to pay for any abortion 
or to .asSlst In the .purchase,l,!.n ~hole or in pan,"pfhealth benefit coverage that includes 
abo!Lloll. E}LC¢I'LlOUS CiJ" I'IOV1Ua! fur plc:gn •• m;y LluoL i5 ["SUIL uf HIlIl'-"t ufrape or incest 
or in the case of a woman who suffers from a physical disorder. illness or injul)' that would 
place the woman in danger of death. (Note: Same language as fstook rider to 
appropriations bill) 

Seuate: [Se,;tion2IOG(d») Health insurance cO\'uagc provided with child health funds 1IIay 
. include coverage of abortion only if necessary to save the life of the mother or if the 
pregnancy is the result of an act of rape or incest. 

Medicaid Managed Cllre 

• Senate: [Section 1949(a)(2») States can impose intermediate sanctions against a managed 
care entity if the entity fails to provide medically necessary services that are required to be 
provided to an enrollee. The term "medically necessary" cannot be construed as requiring 
an abortion be performed for any individual.. except if necessary to save the life of the 
mother or if a pregnancy is the result of on (let of rape or incest. 

Medicaid - Conscience clau$c 

• House: [SectionJ463] HMOs cannot prohibit or otherwise restrict a health care 
professior.al from o.c:lviaing pa.tients on treatment regardless of whether benefits are 

. covered under the plan. An e.xception is provided for an HMO that (1) objects to the 
provision of such service on moral or religious grounds; and (2) malc.es available 
information on its policies regarding such service to prospective enrollees betare or during 
enrollment and to the enrollees within 90 days after the date that the plan's benefit 
pad:age is modified or changed. 

Medicare - Conscience clause 

• House: (Ways and Means - Section 10001; Commerce - Section 4001) fIlI,ofOs cannot 
prohibit or olb~r .... ise restrict a health care professional from advising parients on Irl'.aT.n'Ient 
regardless of whether benefits are covered under the plan. An exception is provided for an 
HMO that (1) objects to the provision of such service on moral or religious grounds; and 
(2) makes available m.tarmation on its pOlicies regarding .uch service to prospective 
enrollees before or during enrollment and to the enrollees within 90 days after the date 
that the plan's benefit package i ~ modified or changed. 

01 13~J3S 3Hl ~O 3JI~~0-SHHa WO~~ £1:91 ~551-C2-1nr 

xv~ st:so craM L6/CZILO 



coo~ 

."'" -_.-

NJAJlA& Promoting Reproductive Choices 

~ 

BUDGET RECONCILIATION 
CONSCIENCE CLAUSE T AI.KING POINTS 

• It is often nppropriate for legislation to include a conscience clause to nllow individllals to 
decline to provide health services bllcausc of personal religious beliefs or moral 
convictions. 

• If an individual opts-out of providing a service to which he or she is religiously or 
morally opposed, then health care peI'lonne1 mllst make an appropriate referral for the 
requclltcd care. A conscience clause must nut operate to deny access to abortion, fami! y 
planning. sterilization. or information about these services. 

• A health plan docs not have a "conscience." clItending a conscience clause to health 
plans ~'Ould be a major departure from current law and a major step backward for 
women. Cuncnt federal conscience clause language applies to individuals and 
institutions with religious or moral objectiuns to performing certain reproductive health 
services.. not health plaits or health insurar... 

• The conscience clause provisions included ill the House-passed FY 98 Budget 
Reconciliation package - in the Commerce Committee-passed bill and in the Ways and 
Means-passed bill - are Ihe most far-reaching conscience clauses ever considered by 
Congress, smpassing current law. 

• 

In 1973, Congress enacted an amendment proposed by then-Senator Fmnk Church (D
ID), that was added to the Health PrograIIIs Extension Act covering programs under the 
Public Health Service5 Act, Community Mental Health Centers Act and the Development 
Disabilities Services and F acilities'Construction Act. The Church Amendment Slatcs that 
no individual or entity has to perform or assist in the performance ur :UI abortiol1 or 
sterilization procedure or make facilities IIVdilable for an abortion or sterilization if it is 
contrary to the religious beliefs or moral convictions of IlII individual or entity. An 
amendment was added a year later that allows individuals involved in any program 
funded by the Department of Health., Education and Welfare (DHEW), now the 
Department of Health and Human Services (DHRS). to opt out of providing medical 
services to which he or she is religio\lSly or momlly QPpo~<i. N.'iM""~ , .... Ro; ____ R/;InI 

No "gag rule" on counseling or referral for abortion, family planning. or other 
reproductive health ~rvice$ is aueptablc. Il was not acceptable during the Reagan 
and Bush years whcnlhere was an effort to pUt a "gag rulc" in the Title>:: family 
planning pro~am, and is nOt accer>mblc: now. 
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Medicaid guMaI'ltees that patients have coverage tor a bllSic benefits package, 
including eoverage for reproductive health services. If, for example, an HMO does 
no! want to provjde fillIlily pllllUling infimnation ur services because of religious . 
bc:lliefs, at a minimum the state has a responsibility to make sure tha! the patient has 
access to the requested information or services. 

NARAL 7/11/97 
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CONSCIENCE CLAUSES IN CURRENT LAW 

Recently the House adopted two "coIlSeieQce clauses" that allow in~vidua1s and managed care 
plans to opt out of providing co:tain tIledic:al infonnation and serviees. These provisions wee 
added to the Budget Reconelliatioll bill and the Department of Defense authorization bill (see 
attaclled met shc¢;). There was virtually no debate to reach the appropriate balane:e that would 
protec1 both the needs of thc individual who Is morally opposed to providing c:ertaln medieal 
services and the right of patientS to receive tM mcdical services they need.. 

It is often appropriate to allow individual providers to decline to provicle certain medical services 
because oftbc:ir personal religiousbelieis or moral convictions. HoWevel. if an individW!1 opu
out of providing a service to which he or she is religiously or morally opposed, then health care 
personnel must make an appropriate refenal for the requested care. A co~mce clause mllSt 
lIot operate to deny access to health ~ services. 

Attaclted is the Ianguap of conscience clauses thalare in CUttent fedml Law. The first 
conscience clause. now known as the Church Amendment, was enacted in 1973 ana has been the 
model for !Ubsequent provisions in federal law.. The Church Amendment states that no 
individual or entity (such as Ii religious hospital) has to perform or assist in the perfo:n:nanceof a 
sterili22tion proce:1ure or abortion or make facilities available for these procedures if dOing so is 
contrary to the n=ligio~ belief's Or moral convictions of an individual. It alo;o protects against 
discrimination in employment against any individual who has assi~d or refused to assist in ao 
abortion. This bll1g~c originally applied to programs funded \lnder the Public Health Service 
At:.t. A yeM later an amendment was added to include individuals involved in any program 
funded by DREW (now DHHS). 

Existing collScience clauses in cu:rent Law apply to individuals and in thl: case of the Church 
Amendment end in the Civil Rights Restoration Act also apply to entities. But nowhere in 
curreJIt law are consc:lence dauses extended ,to plans or institutions acting as insurers . 

. ' 
Additionally. the scope of the conscience clauses is limited to abortion services except in the case 
of the Church amendment. which also covers sterilization. 

CUltRENT LAW 

Cburch (D-ID) Amendment Ie) Ihe Hcallb PregrllMs Estension Act or 1973. Pub. L. No. 93-45.. (EllB.led 
J\llle 18, 1913) . 

SEC. 40 I (b). The receipt of any grant. contracl., loan. or low guiU1l1ltec under !he Publi. H;alLh S.."icc A~ 
Ill. CommuniI)' Mental H.alth Centers Act. or the Developmental Disabilities SCNiees and Facilities 
ConSIrUClion Act b:r "")' indivldWlI or enlitY deos 1I0t authori.a an), ~O~1l or an), ·publie official Of other 
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publie aulhorll)' to require , 
(I) sul:h individual to perform Or wist in the performance of any sterilization procedure or abortion if his 
performance or assiSlallee in the performance of s~ch procedure or lIborrion would be eoctnry to his religious 
beliefs or moral convictions; or 
(2) such entity to -

(A) make its facilities availnbJe fcr the perfonnance of any steri1ization procedure or &bonion iflllD 
pe!fonnmce of such procedure or abortion ift su~ facilities is prohibited by the enti!), on the basis of 
religious beliefs or ",craI eoaviL'tions. or 
(B) provide any personnel for the perfonnanee or 3ni:<tance in the performance of any sterilization 
procedure or abortion if the performance or assisllllCC in the perform:l1lco of sueh procedure or abortion by 
such penonnel would be contnr)' 10 the religiollS beliefs or moral convictions oC such peflonneJ. 

(0)(1) No entity which receives a gnult, contract, loan, or loan SU:&MImee under the Public Health Service Act. the 
Commurut)' Menial Health. Centers Act, or th.e Dev~lopm.nlal Di:;abilities Services and Facilities e=ction Act 
Ifter the d:lte of -=ent of this Aa. may -

(A) discriminate in the employmen~ "rolrleuon. or =ination of !he employment of any physician Dr othr:r 
hcallh care p.rson.ce~ er 
(B) c1isQiminatc in ttl. extension oCsl.lff or other privileges til lillY physician or oth.r heal!h care personnel. 
bec::wK be performed or lISSisted in tile performance of a lawful sterili~tion procedure or abortion. because he 
~tUSed to perform or assIst In !he pedonnance of such a procedure or abortion on tile grounds Chat his 
performance or assistance In the perfOnlllllce of the procedure or abortion would be contrary to bis religious 
belfm oi moral COQvlctions. or because o!his religious beliefs or moral convIctions respectins sterilintion 
pracodures or abortioll. 

TIle Churcb Amendment was amended by the National Resesrch Act or 1974, Pab. L. No. 93·348. (Enacted 
July 11, 1974) 

SEC. 214 (a)(2). Sectio:L 401 of such Act is ameoded by adding the foUowing lIew sub~oft: (.)(2) No entity 
which receives after the date of eJW:ttl\ern of this ParBVaph a grant or contrKt for biomedical or behavioral 
~h Ullder any program aclministercd by the Sc:crctary ofHoaJIh. Edacation. 8I'Id Welfare may -

(A) discriminate in the employment. promotion, or termin;J!ion of emplC>ytllcnt of any pbysician or other 
health c:aR personne~ or 
(B) discriminaID ill the extensioa of stafi' or other prlvil.,es to ilDY physician or othc:r health care perwnnol. 
because he pe%formed or assisted in Ill. performance of any lawFul he:lllh 5e1Yiee or research activitY, becallS<ll 
be fIllilsed 10 perform or assist in the performance nr a. ... l.mnee in the performance of .udl scrvj~e or aeli .. ity 
on Ille grollOds !hal his perf01'll1ance or assistante in the pert'cn!!ance ofsuch aClivi!), would be contrifY \0 his 
fIlligious beliefS or JlIorai canvictian! respecting ra any sucb se",icc o~ .~tiyity. 

(b) Scetion 401 of such Act i. amended by adding aI Ill. end ofllle following new subsection: (d) No in.dlvidual 
sha.II be required to perform or osslst in !!Ie performance if any part of a health service program or rese=h ;!Clivity 
funded in whole or in part vndllf a program administered by Ihe S~etary of Heallh. Education. and Welfare Lf'his 
perfOlllluce of sm:b pan of such program or activitY would be CIJIIl!"ilY to his rlliglous betiaf, or mcir.ll convictions. 

I)8Rforth (R-MO) Amcadmenl 10 IheCivll RI~Jll.s Restoration Act. PUb. L. 1"0.100-259. lEnacted March l2., 
1,8B) 

SEC. 909. Nothing in this title shaU be conS'lNed to require or prohibil any penon. or pubJlc or private entity. to 
provide Or pay for 8llY bentfit or 5e1Yite. including the use offacililies. related to anyabonion. NoThing In this 
section shall be'eonsuued to pennit a penal!), to be imposed on OIly person or individual because such person or 
individual ia seekin& or bas received any benefit or serVice related to a leGliI abortion. 

Commtrce, Justice. State Appropriationl from 'l"Y 97 Omnibus AppropriatioDs. Pub. t... No. 104-208. (Fint 
Enacted. October 1, 1988 - Current Language Enacted September 30, 1996) 

SEC. 103. None of the funds appropriated by this tidc sh~1I lit available to pay for 811 abortion. except where the life 
,of Ill" mother would be ""d4n,orcd if the r .. u. were carried to .erm or in the cAse of rape: !'rovill.d, lbat .holllc1 
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tIIis pn>hibition. be declared Wl~onstitullonal by a court of competent jurisdiction, Ihis section shall be null aDd v~id. 

SEC. 104. NOlle OrlbB fund!! approprlated WIder this title shall bc used 10 require any person 10 perform. or facilitate 
In any way the performlUlee of, any abonion. 

SEC. lOS. Nothing in the p1'/:eeding section shall remove the oblieation oCdle Director orlb. Bureau OfPri~OM to 
provide escort serviCdS neeessazy ror a female inmate to receive such service outside the Federal facility: Proyid.d. 
That nothing in this section in any way diminishes th~ cffect of seedoll 104 intended to addn:ss the philosophical 
beliefs of individual employeu of the Bur.au of PrUcas. 

ACGME (Accreditation CQUllci! on Graduate Medital Edur:atioo), Pqb. ~ No. 104-134. (Amtndment to Ille 
permanent aulborlzlng Slalllle Eftacud April ~5, 1996) 

SEC.l4S (a) In genml- The Federal Government and any Slate or local governmenl that r=eives Fedet1l1 
fiIwlcial assistance, may not subject any health ClIl'e entity to discrimInalion on the basis thaI 

(1) the entily refuses 10 undertlo'lninine; in the perfonnan.e ofiDduecd abortiOn>. TQ require or provide such 
trainizlg, to perform such abortions or 10 pn>vide rd'OlTllls for such trlIininl! or such obortions; 
(2) the entity rmses ID make arnnlldtllen~ for any of the a.ctivities specified in patagroph (J); or 
p) the enli!), amnds (or attended) a posl·a:adU3l.e physicizm training prognm or any other progra:n ofll"Binina 
in m~ health professioDs thar. does nat (or did Dol) penorm induced abortions or n:q\lUe. pro~ ide: or ref~r for 
training In the perioZlllarJec of induced abortions, or make arrangements for the provision of stich training. 

(b) AcCRdiWion ofPostgradulW: PhysicIan TrainiDgPrograms .•• 
(1) In Oeneral-In dell:rmlning "'hetheTlo grsnl a legal status to. health care entil)' (including a license or 
ccrtifi=). or to provide such entity with fUlilllcial assistanc:o. smices, or other benefits, lb. Federal 
Govemmellt or any Stat. or local Government thai receives Federal financial assistance. shan deem accredited 
any postgraduate physician wining proGfUD mat would be accredited bUI for me accrediting ag~ncy's reliance 
upon IIIIcc:redJratioD stUldards thaI requires an eIItityto perfonn all induced abortion or require, pmvide, or 
refer for tralIIing in the penemance of induced obortion or make arrangements for such craining reglrdless of 
.... hether sucb itandard pn.l~ilks ex.cptions or exemptions. The govemment involved shall fOnnllla~ such 
regulation or om,", mechanisms or enter into ,~ch agreements witll accrcditin& agencies, as are necessary 10 

<:amply wilh this subsection. 
(2) Rules of ConstrUction •• 

(A) In General. Wilh respect to subelauses (I) and (11) of seetion 70S (a) (2) (8) (I) (relating to a prognm of 
in§ureo loans fortrainina in Ih~ bnlth professions). me requirements In such Jubc:lauscs regarding 
accredited intel'llShlp or residency programs m subject to paragr.lpb (I) oflhi5 subsection •• 
(B) Exccptions-This sc.:l.icn 5ha1l 1'101-

(i) prevent any health care entity from voluntarily electing to be uained, to train or to amnge for traiDing 
In tho perfonnanc. of, 10 perronn or to make referroils for induced aoonions OT 

(lJ) pment all accrediting agency or federa!, State or local government from QSlablishing sranoll/'ds of 
",odical ~ompe~ncy applicable only tamost: individual. who have voluntarily elected to pcrfolTtl 
abcrtioM. 

[e) Definitions-for Ihe purpose.~ orUlI, section: 
(I) The term 'financial assistance', with respect 10 governmenl program. Includes ,ovemment payments 
provided as TclmbWliemenf for carrying oul health·related activities. 
(2) The term 'health care entity' includes an indh'idua\ physician, a postgraduaTe physician training program, 
alld a participant in a program ofnining in I"e health prof •• sions. 
(3) The leno poltpduate physici:m training ~ includes a mldency,lr'3lning,prognlln. 
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Compromise Language 

Sec. ____ None of the funds appropriated under this Act shall be 
expended for any abortion. except when such a procedure is 
necessary to save the life of the woman or when.the pregnancy is 
the result of rape or incest. 

None of the funds appropriated under this Act may be 
used to purchase health benefit coverage for abortions unless the 
financial basis of the federal contribution and the state funds 
eligible for matching under Title XIX are limited to those 
abortion services necessary to save the life of the woman or when 
the pregnancy is the result of rape or incest. 



Record Type: Non-Record 

JOSHUA 
GOTBAUM 

07/30/9712:21:27 PM 

To: Jennifer l. Klein/OPD/EOP, Elena Kagan/OPD/EOP, Barbara Chow/WHO/EOP, FOLEY M @ 
A 1@CD@LNGTWY -

cc: Charles E. Kieffer/OMB/EOP, Richard J. Turman/OMB/EOP, Wm G. White/OMB/EOP 
Subject: Revised Hyde Amendment Language for Labor HHS SAP -- Any comments needed by 2:00 pm 

Below is language revised to take into account (a) the negotiations between Nita 
Lowey and Henry Hyde and (b) the fact that we've agreed to different language 
on Medicaid managed care to deal with the "conmingling of funds" issue. If you 
have any difficulties with the language below, please page me. Thanks. 

An amendment is made in order that would include a prohibition on the purchase 
of health benefit coverage that includes abortion. The President believes that 
abortion should be safe, legal, and rare. However, the amendment would not 
only maintain, but further limit the range of conditions under which a woman's 
health would permit acceSs to abortion. Furthermore, it ~would require a 
physician to make a legal determination that tail WQ~aH ~8t these conditions have 
been met. TSII MyQiI a~ilHQ~ilHt ~igat alsQ gil SQHstI'Q8Q tQ slll'tail tail 
availaBilit?,' Qf ~tatil QIlIy aHQ privatilly fIlHQilQ a9QI'tiQH silplis8S. MQst ~tatils 
flYfSA.iUl@ 98altll se:.'@rag8 t9r )48QisaiQ 98R8Heiari8s ft=QJR Hiel1=1ag89 sare 
QrgaRi~atiQI'lIl (MCOs). Tais a~ilHQ~ilHt ~igat gil SQHStfllilQ as prQsigitiHg ~tatils 
ft=QIB sQRtrastiAg vlitJ=t )'4COs t.A.at effor el9QrtiQH serviettE t9 a~l lJ/Q81aH, i"eR 

Ilsiag pri\'atil Qr ~tatil fIlaQs. The Administration opposes this attempt to 
constrain further the availability of abortion services and strongly urges the 
House not to adopt the Hyde amendment. For this and other tSIISII reasons, the 
Administration prefers the Lowey substitute. We understand that there may be 
negotiations to develop an alternative to both proposals. The Administration 
believes that it is important that any legislation in this area be clear that 
limitations on the use of Federal funds to provide abortion services under 
managed care plans do not affect in any way the ability of states to provide such 
coverage using their own funds, nor the ability of managed care providers to 
participate in Federally-funded programs while also offering other coverage paid 
for by state or private funds. 
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Compromise Language 

Sec. ____ None of the funds appropriated under this Act shall be 
expended for any abortion, except when such a procedure is 
necessary to save the life of the woman or when the pregnancy is 
the result of rape or incest. 

None of the funds appropriated under this Act may be 
used to purchase health benefit coverage that includes coverage 
for abortions except those abortion services necessary to save 
the life of the woman or when the pregnancy is the result of rape 
or incest. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs 

As a follow-up to my earlier e-mail, here is the Wolf Amendment language that was rejected by the 
House Appropriations Committee. HHS expects Sen. Craig to offer something similar in the Senate 
Appropriations Committee tomorrow. The draft HHS language would serve as a substitute to it. 

"None of the funds appropriated under this Act shall be expended to pay for any abortion or to 
assist in the purchase, in whole or in part, of health benefit coverage that includes coverage of 
abortion. • 

The Limitation established in the preceding section shall not apply to an abortion ---

(1) if the pregnancy is the result of an act of rape or incest; or 
(2) in the case where a woman suffers from a physical disorder; physical illness, or physical injury 
that would, as certified by a physician, place the woman in danger of death unless an abortion is 
performed. " 

---------------------- Forwarded by Wm G. White/OMB/EOP on 07/23/97 08:27 PM ---------------------------
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs 

Barbara Chow asked us to share the draft HHS language below with you on the Hyde Amendment 
in the LlHHS Appropriations bill for your clearance. HHS would like to give this language to 
Senator Harkin's staff so that he may offer it during tomorrow's Senate Appropriations Committee 
markup of the LlHHS bill. It would serve as a counter-proposal to an expected Amendment to be 
offered by Sen. Craig, which HHS believes will be similar to one offered by Rep. Wolf in the House. 
In the House L/HHS SAP, the Administration opposed the Wolf Amendment because we thought it 
could "curtail the availability of State-only and privately funded abortion services." 

HHS believes that the language below is an acceptable alternative that would clarify the Hyde 
Amendment prohibition so that it would only apply to Federal funds appropriated in the LlHHS bill. 

Rich Tarplin's staff would like to get this language to Harkin's staff tonight in time for tomorrow 
morning's (7/24) 10:00 a.m. mark-up of the bill. They are seeking OMB and your clearance 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs 

Barbara Chow asked us to share the draft HHS language below with you on the Hyde Amendment 
in the LlHHS Appropriations bill for your clearance. HHS would like to give this language to 
Senator Harkin's staff so that he may offer it during tomorrow's Senate Appropriations Committee 
markup of the LlHHS bill. It would serve as a counter-proposal to an expected Amendment to be 
offered by Sen. Craig, which HHS believes will be similar to one offered by Rep. Wolf in the House. 
In the House L/HHS SAP, the Administration opposed the Wolf Amendment because we thought it 
could "curtail the availability of State-only and privately funded abortion services." 

HHS believes that the language below is an acceptable alternative that would clarify the Hyde 
Amendment prohibition so that it would only apply to Federal funds appropriated in the L/HHS bill. 

Rich Tarplin's staff would like to get this language to Harkin's staff tonight in time for tomorrow 
morning's (7/24) 10:00 a.m. mark-up of the bill. They are seeking OMB and your clearance 
before they give it to Harkin's staff. 

Please call Holly Bode on Rich Tarplin's staff at 690-74B5 or at home 
clearance or questions. My office number is 5-7791 and I can be reac 
202-667-4786. 

DRAFT HHS LANGUAGE: 

ith [oOCl 

"None of the funds appropriated under this Act shall be expended for any abortion, except when 
such a procedure is necessary to save the life of the woman or when the pregnancy is the result of 
rape or incest. 

None of the funds appropriated under this Act may be used to purchase health benefit coverage 
that includes coverage for abortions unless the Federal contribution and the state funds eligible for 
matching under Title XIX are limited to those abortion services necessary to save the life of the 
woman or when the pregnancy is the result of rape or incest." 

Message Copied To: 

Nani A. Coloretti/OMB/EOP 
Joshua Gotbaum/OMB/EOP 
Barry T. Clendenin/OMB/EOP 
Richard J. Turman/OMB/EOP 
Mark E. Miller/OMB/EOP 
Barbara E. Washington/OMB/EOP 
Barbara ChowIWHO/EOP 
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tracts with such org8llizationa or ro the default enrollment 
process de8(I'l"bed in BUbsection (a.)(4)(C)(ii) that ore a.t 

1east as ef\'ootiv!! as the Federal safeguards provided under 

seutiun 27 of the Office of Federel Procmrement Polley .Act 

(41 U.S.C. 423), against confliet.s of interest that apply 

with respect ro Federal procnrernent officials with com

pa.rable responsibilities with respect ro such contracts. 

"(4) USB: OF UNIQUE PHYSICIAN JDBNTlFlBB FOR 

PARTIaII'ATING PHYSICIANS.-Each medicaid managed eore 

organi-ation sh.a.ll require each ~ providing services 

ro enrollees eligible for medieal assista.nee under the State 

plan under this title to have a unique identifier In aeoord-
13 mC6 with the system established under section 1173(b). 

14 "(e) SANCTIONS FOR NONOOMPLIANCE.-

IS "(1) USB: OF INTERMEDIATE SANCTIONS BY THE 

16 STATE TO BNFOBCB REQUIKl!IM&NTB.-

17 "(A) IN GENImAL.-,A State maY not enter into or 
18 renew a can1rllct under seetion 1903(111) unleas the 

19 State has esta.blished ·intermediate sa.netions, whieh 

20 may include any of the types described in paragraph 

21 (2), other tha.n the termination of a eontract with a 

22 medica.id managed care organization, which the State 

23 may impose against A. lJledieaid managed CIIl'Il organiza-

24 tion with such a eontract, if the organization-

25 "(i) fa.il& substantially to provide medically 

26 necessary items and services that are required 
Tl (under law or Wlder such organization's eontract 

28 with the State) to be provided to m enrollee cov-
29 ered under the contNllt; 

30 "(ii) imposes preuUnm.& or I)harges on enrollees 

31 in elree88 of the premiWllll or ciliargeII permitted 
32 under this title; 

33 "(iii) lUlt& to discriminate among enrollees on 

34 the basis of their health status or requirements for 

35 health ca.re servioes, incl1lding eJlpulsion or refUsal 
36 ro reenroll an individual, exeept as permitted by 

37 this title, I'Ir engaging m 8.1\Y praeti.ee that would 

JUly 29. 1997 (12~ p.m.) 

R-95% 07-29-97 11:08PM P002 ~17 
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reasonably be E!lIp6Cted to ha.ve the effect oC deny

ing or ~ enrollment with the organiza
tion by eligible indiriduBls ~ medical condition 
or history indieate& a JIBed for substantial future 

medical eervlees; 
"(tv) misrepresents or fa\aiiies inConnatiun 

that is iurniIdr8d-
"(1) to the Secretal7 or the State lmder 

this title; or 
"(11) to an enrollee, potential enrollee, or 

a health care provider under such title; or 

"(v) fails to oomply with the applicable re-

quirements of section 1903(m)(2)(A)(x). 

The State mq also impose such intennedlats 88lIIltion 
aga.inBt a mBDo¢ care entity If the State determines 

that the entit;y distributed direct1y or through IU\Y 

agent or independent con1raol.or marketing materia.hl in 

violation at sub6ection (d)(2)(A)(i)(n) .. 

. U(B) RUt.E OF CON8TRUcmON.--ClamIe (i) of sub- [~c»",r.:> 
~.h (A) sball not apply to the provision of abor- . d.f 
tion eemees. ~ ~~. 
"(2) lNTERMEDlA'l'B QANCTIONB.-The sanctions de-

IIClribed in this paragraph art! 8B follmv8: 

"(A) Civilmonq penalties aa foUoWII; 

"(1) Except as provided in clauf!e (ill, (iii), or 

(iv), not more than $25,000 far each determination 
under paragraph (1)(.A). 

"(Ii) With respect to a deternilnation lmder 
e1ause (ill) or (iv)(l) of paragraph (l}(A), not more 

than $100,000 for each such determination. 

"(iii) With ~ to a determination under 

paragraph (l)(A)(ii), double the eml88 amonnt 

charged in violation of such IIIlbseetion (lI.1Id the ex
ceB8 amount charged sball be 'd~cted from the 

penalty BIId returned to the inclliiilual concerned). 
"(iv) Snltiect to clanse (ii), with respect to a 

determina.tion under paragraph (l)(A)(iii), $15,000 

07-29-97 11:08PM P003 UI7 
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"(B) RlIl;I': OJ<' ()()Nb'TIIUtlTION.--tJIIlI16C (i) nf ~uh

paragraph (A) shall not apply to till! provision of abor

tion ~crviccs, Ol<(\ept th.lf, " ~tut., IIIl'Y impose a sanc

tion nn any modil~Lid mlllwgcd cure Ologanizntinn thllt 

has II crmtrllct. t~ provide abortion BOlViooll if Lilt, urga

nization cll/l!~ lIot pl'Ovidc rrueh scrvi~!~ us JlI'Ovidcd for 

under t.he CUlltl"Mt. 

07-29-97 11:08PM P004 #17 
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Act of 1974), U ISCrvloo benefit plun, will a health main

tenance organization) wtmld have been obligutcil to pro

vide such assistllll(:e but for a provision of its irumrnnce 

contract which has the effect of limiting or excluding 

such obligation because the individual is eligtble for tlr 

is provided child health assistance tUlder the pln1l. 

"(B) OTIIEH FEDERAL OOVEH.-";MEN'I'A!. PRO

GRAMR.-Except n8 otherwise provided by law, no pay
ment shan be mudc to a State uuder this section for 

mcpendit1JNl" for' child health USIIistancc provided for II 

torget~od law-income child lUlder its plan to the extent 

that payment hili! 00e1l /Dade or 0811 l"CII!lOnably be ex

pected to be made promptly (tlS determined in tlccord

ance with regulations) lmOOr any other federlllly OPC1~ 

tlWti or financed health care insurance program, other 

than an inSUJ'lluce program operatAd or financed by the 

Indian Health Service, IIR idclltifiod by the Secretary. 

For purposes of thi,; paragraph, rule!! Nimilar to the 

nues for uverpt\ymCllt.~ under se~-tion 1!JOa(d)(2) shtll! 

apply, 

"(7) LIMITATION ON PAYMENT FOR ABOK'l'TOXS.-

UtA) IN Gli::.>o."ERAL.-Payment .hull /lot be made hl 

a State UndL'1" tlli8 section fur allY amount expended 

under the State plan to pay for any abortion or to a.,
rust in the Pl1!'Cllll!i~, in whole or in part, of health bene

fit coverage that inC!t1de~-coverage' of uhortion. 

"(R) EXf:EPTlON.-SubpullIl,I'l'1l11h (A) shall not 

apply to I1Il abortion only if lloccssary to save the life 

of the mother or if the pregnancy is tho rcsl1lt of an 

aet of "'po or incest. 
"(e) Ruw;; OF CONSTRUCTION.-Nothing in this 

section shall be construed as affel..otiJlg the c""penditu!'C 

by a State, locality, or private p!!nIOn or entity of StIlte, 

!ooal, or privato fundI! (other than t'nnw. ''''PCildcd 

under the State plan) for any IIburtiulI or 10/' health 

benefite oovcragc that inchll1e~ covcruge of llbortioll. 

"(d) }LIlXTEX<I.:-.'($ OF EFFOUT.-

07-29-97 11,29PM POOl #18 
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It is the Conferees' intention that Section 2105(c)(7) not restrict tho ability of any 
provider from offering ahortion coverage or the ability of a state to contract with 
such a provider tor such coverage except, !IS prohibited under this section, where 
federal funds are used in whole or in part to obtain such coverage under this title. 

07-29-97 11,08PM P005 #17 
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Sec. 508 (a) None of the funds appropriated under this Act shall be expended for any abortion. 

(b) None of the funds appropriated under this Act shall be expended for health benefits 
coverage that includes coverage of abortion. 

(c) . The lenn "health benefits coverage" means the package of services covered by a 
managed care provider or organization pursuant to a contract or other arrangement 

Sec. 509 (a) The limitations established in the preceding section shall not apply to an abortion-

(1) if the pregnancy is the result of an act of rape or incest; or 

(2) in the case where a woman suffers from a physical disorder, physical injury, 
Of physical illness, including a life-endangering physical condition caused by or 
arising from the pregnancy itself, that would, as certified by a phyaician, place the 
woman in danger of death unless an abortion is performed. 

(b) Nothing in the preceding section shall be construed as prohibiting the expenditure 
by a State or private person.of State or private funds (other than a State's contribution 
of Medicaid matching funds) for abortion services or coverage of abortion by contract 
or other arrangement. 
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Amendment to n.R. 2264 t As Reported 
Labort HHS, and Education 
Appropriations BlUt 1998 

Offered by Mr. Hyde of DliDoil 

Page 94, !!trike lines 16 t.hTOUgh 21 ILJld insert the 

following (and redesignate the RUl:ct.>eding sections a.ccord· 

ingly): 

1 S~(~. 508. (a) NOlll! nf the fllnds approprinted under 
I 

2 thi8 Act aball he f\xpellded for any abortion. , 

3 (b) None of the. fundi; appropriated under tbia Act 

4 shlll1 be expend~fcir pcaltll bellerilM cu~rage that in· 

5 cluW!.; covt!l'll.ge of abortion. 

6 SP.l,;. 509. (al The limita.tinn~ established in the pre-
, 

7 r.f!ding sectlon shall not apply to an abortion-

S (1) if thl!' pregna.ncy is the re~u1t uf Iln act of 

9 rape or mce~t; or 

10 (2) in the Clise where II woman suffers from II 

11 pbysi~I disorder, pbysical U\lury, Ilr physical illness, 

12 illl'Jurling.i ·'Iif".cnlla"~ring physical 1~lIndition 

13 l:aused by ot wWng from the prt.,crnancy itself, that 

14 wuultl, au; cJrti'fied by a physician, pllll!e the woman 

IS in danger uf death unless an abortion i.q pcri'onned . 

... ~~. '111111::17 ...... } 
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I (b) Nothing, in 'the' preceding section shall be con-

2 atruad Q8 atl'ecting ·the cxpcndito~ by Ii State or private 

3 JMU'1IIlIl ot State at priwtc funds (othUl' than a State's COD-

4 tribution ot Medicaid matching funds,. 
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LaborjHHS SAP - Abortion 

An amendment is made in order that would include a prohibition on the purchase 
of health benefit coverage that includes abortion. The President believes that 
abortion should be safe, legal, and rare. However, the amendment would not only 
maintain, but further limit the range of conditions under which a woman's health 
would permit access to abortion. Furthermore, it~ would require a physician 
to make a legal determination that tl:!ll WQHloaR Hlollt these conditions have been met. 
1lJ.1l M:/Qil aHlollRQHloIlRt Hloigl:!t alsQ 'ell SQRSR=YIlQ tQ syrtail tl:!1l a.vaila'eilit:;, Qf !i!tatll· 
QRI,' aRQ ~Rvatlll" fuRQIlQ a'eQrtiQR sllrvislls. MQst !i!tatlls ~yrsl:!asll I:!llaltl:! SQVllrage 
tGr ~4@QisaiQ '9@A@fisiari@£ Y;Q}:Q Jl;la+lag@Q san~ grgal:).i:6atiQlu. (~4COs), TRis 
aHloIlRQHloIlRt Hloigl:!t 'ell SQRStrYIlQ as ~rQl:!i'eitiRg !i!tatlls R:QHlo sQRtrastiRg \VitI:! MCQs 
fRat Gfoor a:QgrtigJ.} s@rvis€s tQ aay 'l'gH1aR:, €,r€A YSiAg flrivah~ 9f S1tat€ maQs: The 
Administration opposes this attempt to constrain further the availability of abortion 
services and strongly urges the House not to adopt the Hyde amendment. For this 
and other tl:!llSIl reasons, the Administration prefers the Lowey substitute. We 
understand that there may be negotiations to develop an alternative to both 
proposals. The Administration believes that it is important that any 
legislation in this area be clear that limitations on the use of Federal funds to 
provide abortion services under managed care plans do not affect in any way 
the ability of states to provide such coverage using their own funds, nor the 
ability of managed care providers to participate in Federally-funded 
programs while also offering other coverage paid for by state or private funds. 

I DRAFf of 7/30/9711/19/96 7:59 PM&4'J.I'M Aborliorl L-HHS SAP.doc~ 
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Compromise Language 

Sec. ____ None of the funds appropriated under this Act shall be 
expended for any abortion, except when such a procedure is 
necessary to save the life of the woman or when the pregnancy is 
the result of rape or incest. 

None of the funds appropriated under this Act may be 
used to purchase health benefit coverage for abortions unless the 
federal contribution and the state funds eligible for matching 
under Title XIX are limited to those abortion services necessary 
to save the life of the woman or when the pregnancy is the result 
of rape or incest. 



JOSHUA 
GOTBAUM 
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Record Type: Non-Record 

To: Jennifer L. Klein/OPD/EOP. Elena Kagan/OPD/EOP 

cc: Nicolette Highsmith/OMB/EOP 
Subject: Revised Hyde Language -- I'll Call you 

Hyde Amendment prohibition on Medicaid payment for abortion services 

We understand that an amendment may be made in order ... to include a 
prohibition on the purchase of health benefit coverage that includes 
abortion. The President believes that abortion should be safe, legal, and 
rare. However, the amendment would codify and limit the range of 
conditions under which a woman's health would permit access to abortion. 
For this reason, the Administration prefers the substitute offered by Mrs. 
Lowey, which would maintain the limitation as it exists in current law. The 
amendment could also be construed to curtail the availability of State-only 
and privately funded abortion services. Most States purchase health 
coverage for Medicaid beneficiaries from managed care organizations 
(MCOs). This amendment could be construed as prohibiting state from 
contracting with MCOs that offer abortion services to any woman, even 
using private or State funds. The Administration opposes this attempt to 
constrain further the availability of abortion services and strongly urges the 
House not to adopt the Hyde amendment. 
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1 tile State fOl' illcdi(~nl Cl,!;llistmu:c 11I"O\;(lL>d ullder lilwll sCC'

,2 tiClu, fell' C!!l.llellclitm'es fOl' cnllitat.ioll PIl~'lll!lItR to EI mllll-

3 rigcd em'c entity tlmt bccomes ,iusoh'cnt 01' 1'01' sei"';ccR(,OIl-. " 

"4 tmc-ted fOI'wit.h" bllt not pl'O\'ic1cc1 b~', snch ~l'gnllizntioll, 

5, "SEC. ,1949, SANcTIONS FOR NONCOMPLIANCE BY MAN-

" 

6 AGEDCAREENT1TIES. 

7 "(n), USE OI,'IsTER:mmIATR, g,\;I:'C'l'IOXS ny Tm{ 

,"S ,81'i\'I'.: To EXI"Olu"K,RJolQtlUUmESTS,-

9 

10 

11 

]2 

13 

14 

.IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(I) IK()~:x.:n;\l,,-Ench ,Stnte shall establish 

iutel1llcclinte sanctiolls, ,,~hich 1Il~' include nlly of t.hc 

t~1,e,$ desCI'ibed in S1.1bsectioll (b) other than the ter

,lIIiulltioll of il (:Ollt1'lI('t \"ith n lluilinged, (:Ill'e entity, 

which the- St~tt' I1ln~- ill.lpose ng'ltillst. n managcdeare

cntit,,- \,itli a contl'net \luclel' sectiou 1941(n)(1)(B) .' ' 

if t,lIe elltit)"-. 

"(A) foils· substantiallY to prQ\;de rnedi

cnli.r'II('('./.'8511I)' it-PillS andliel'\ices that are rl!

qtlil't~(I.(ul1dt'I' Ill\\' 01' unclel' snch entity's cou-· 

tract. ,\inl the State) to be pl'O\ided· to flll ell-

" l-ollce eOYC-I-cd tluclel' the COlltl'21ct, 

, "CB) imposes premiulIIs 01' ehnrges 011 (!II

·I-o\lees ill ,excess of tlle )ll'emimnll or chnrges 

]ll'I'lI1ittt'c1 \il\CiI~1' this title, 

"Ce), ncts to disc.-ilUillnt,~ mllollg Clll'oll(!CII 

011 thl' bosis of theil' health RtilUls ai' ref.JlIit-e-
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mellb fot' lWlIltll Cllt'C sCI,\;ces, including' explll

Ilion 'or refusal' to reenroll, Illl illdi\;c1nal, except 

liS, pel1llitted by thill part, 01' cugll~illg ill nll~' 

pl',teticc that. wuuld rensQllnUl,)" be expected to 

hn"e thc effect of dClI.'ing or discouraging eu, 

rollment "itll the eJlti~· by eligible individuals 

whOSe medical conditiou 01' histol'Y illdicnte~ Il " 

nced for substnlltinl fuf.\lI'c medical sel,\;cell, 

"(D) lIIisl.'epresellt:; or falsifies iuformation 

thAt is ft1l1Iishecl-' 

"0) to the Secretary or the State 

ullder this pmt: or 

.. (ii) to nil enrollce, llotelltinl em'ollee, 

01' n henlth care pro\idel' under such Bee-

,tiolls, or 

"(E) fnils to COIllP]:\' ,,;th thE! I'cqnil'emerltli 

(If seet.ioll tS76(i)(8) (01' cOlllpnrnhle l'e(}1lire' 

IllClltS I1ml!!I' Jllilt C of title ~\'III) 01' this part. 

"(2) RFLI, ell-" CO~I';'J'HF(,"IO~.-Fol' purposcs 

of pnr'ng1'Rph (l ){Ai, the tel'lll 'meclicnll.y llCCCSSnl':"" 

shall lint be construed as reql1iriug flU .abortion be 

pelfoJ1lled rOI~ fllJ~- iucfu~dllnl, c.'i:cept ,if lIccessary to 

SlI\'e t.lw life of the :mothel' 01' if 8 JlJ'cgllnlic~- iR the 

r(,filll! of 811 lwi of rape or illCl'st, 

141004 
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16 

"(1) IN GENEltAL.-From the lUIlol.lnt Allotted 

to a State under, section 2105(b) for a fiscal year, 

each State shall conduct outreach activities de-' 

scribed in paragraph (2). 

"(2) ,OUTRJilACH ACTIVITIES DESCRIBED.-:'i'he 

outreach activities deScribed in this paragraph in· 

clude activities ~ 

"(A) identify and enroll children who are-' 

eligible for medical assistance under the State 

plan under title XIX; and 

"(B) conduct public awareness campnigns 

to encourage ,employers to provide health insur

ance coverage for children. 

!feb) ,STATE OPTIONS FORRElIAINDER.-A Stllte 

15 may use the amount remaining of the allotment to a State 

16 under section 2105(b) for a fiscal year. determined after 

17 the payment required under section 2105(c)(I)(A), in ac-

18 cordance with section 2107 or the State medicaid program 

19 (but not both). 

20 "(c) PROHIBITION' ON USE FOB .ABORTIONS.-

21 "(1) IN GEl'lER.AL.-E~ept as provided in para-

22 graph (2), no funds provided under this title may be 

23 ,used to pay for Ilny abortion or to assist in the pur-

24 chase, in whole or in part, of health benefit covernge 

25 that includes covel'"age of abortion. , 

Iill 005 



• 

06/24/97 11:09 OMS AD Hf . ., 
SENT BY:Xerc. Telecopier 7020 6-24-97 ;10:25AM ; 39S72S9~ 

O:\ERN\ERN97.418 S.L.C. 

17 

1 "(2) . EXCEPTION.-Pamgraph (I) shall not 

2 apply to an ·abortion if necesswy to enve the life of 

3 the mother or if the pregnanc'y. is the result of an 

4 . act of rope or incest. 

5 "(d) USE Lna'I'ED TO STATE PRoGR4l\I EXPENDI-

6 TURES.-Funds provided to. ail eligible State under this 

7 title shall only be used t6 carry out the purpose of this 

8 title. 

9 "(e) ADMINISTRATIVE E."Q>ENDITURES.-Not more 

10 than 10 percent of the amount allotted to a State under 

11 section 2105(b). determined after the payment required 

12 under section 2105(c)(1)(A), shnll be used for administra-

13 tive expenditures for the program funded under this title. 

14 "(f) NONAPPLlOATlON OF FIVE-YEAR Ll;,\nTED ELI~ 

15 GIBlLITY FOR MEANS-TESTED PUBLIC BE~"EFITs.-The 

16 provisions of section 403 of the Personal Responsibility . 

17 and Work Opportunity Reconciliation .Act of 1996 (8 

18 U.S.C. 1613) shall not ~pply with respect to a State pro-

19 gram funded under this title. 

20 '"SEC. 210'7. STATE OP'l'ION FOR THE PUB CHASE OR PROV!-

. 21 SION OF CBILDREN'S HEALTH lNSURAN~_ 

22 "(a) IN GENERAL.-· An eligible State that opts to use 

23 funds provided under this title under this section shall use 

24 such fLwds t~ 

IilJ 006 
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C"&URe the inrlh"iclual is eligible (or or ispro\ic1erl child 

3 health IISsistance under the plal1 . 

. ' "(81 S~I"Ol(TlAR\" I'A)"F.R Plton;.:ro:-;~.-E""('",,t as oth-

4 e"",ise pm,idee! by la"', no paynl!~nr. shall be made to a 

5 Sta.te under tJus section for expenditures for ('hiId health 

6 assistan~ pl'(l\irlt'd for a tlll"8"'ted IO"'-in~onte child under 

7 its plan. to the extent that payznent has been illade or can 

8 reasonably be expected to be made Pl'I'lIllPtJy (as detennined 

9 in accordance with regulations) under any other federally 

10 operated or ~lBlleed health cue insurance progralll, other .. 

Ii than an inStll8llce program operated or financed by the In- . 

12 wan Healtb Ser\ice, as identified by the ~tary. For 

13 purposes of this paragraph, rules sb:zillar T.O the l"Illes for 

14 (1\'erp~ents UJ'Ider seetion 1908(d)(2) shall apply. 

15 "(9) LnnTATIOlll' 0.." PAnm~.,. FOR ABORTIONS.-

16 "CAJ 1." GEl'IElI.u,.-Payment shall not be marle to 

·17 8. Stste under this sel!tion for BIlY amount Ellq)elIded 

18 under the State plan to pe,y for RIIY abortJon or to as· 

i9 siat in the pQlt:h&se, iD. whole or in part, of health bene-

. 2D fit CQ'"erage tilat includes CO\'~ at: abortion. 

2] "CB) EXCEPTlOS-.-Subp8l1lgraph (A) shall not 

2~ applr to an abort-ion-

13 U(i) if the pregnancy is th~ result oean aetof 

24 rape or incest, or 

2S "Cli) in the case "'here a woman suffer'S from 

26 a p~ical disorder, illness, or illjuzy that would, as 

27 certi.5ed by a phyBician, p1aee the woman in danger 

. 28 . of death unless an abortion is perfornled . 

. 29 "(c) ·ADv_~"CE PAYME~"'; RETROSPECTIVE AD.n:ST· 

30 MEl\"'I'.-The SeeretaIy may make payments Uhder· this seetion 

3] for each quarter on the basis of ad"ance estimates of expendi. 

32 t.u-es subnutt:ed b~' the St8.t(> and other in,..,stigation thE' Sec-

33 retary may find necessary, and mll,Y reduce or- increaae the Plo/-

.34 menta as necessary T.O a4:just tor 8JIY overpayment or underpay. 

J~ ment for prior quarter:s. 

June.II.1887 
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uatioWi submitted by States uncleI' pal-agraph (1), COlItain. 

2 ing allY (>oll("lusions lind re("onulIE'nclstions the Set'l'Ptar.l" 

.' oonsiclt'TS apprnpriatE' .. 

" "SEC. :UOS. DEFIKITIONS. 

! . "(a) CHILI> HF..-u.TH AsslSTA..,"CE.-For purposes of this 

6 ti tIE', the tenn 'chi.lcI hE'alth aasistancf:" ml'1U1S pannell t of part 

7 Dr all of the ('.ost of III\V of the following, 01' assistance in the 

8 purchase. in whole or in part, of health benefit covera@ that 

9 includes any of the folloWing. for ~ted low·mCDme children 

10 (as defined in subSection (b» as specified under the State plan: / 

II "(1) IlIpattent hospital ~ees. 

12 

13 

"(2) ~tpatient hospital sanices. 

"(3) Physician services. 

14 "(4) Surgieal services. 

IS "(5) Clinic se.mces (including health center serviees) 

J 6 md other SlIlbulatar.Y health care services. 

· 17 "(8) Prescription drugs and biologicals and the adJnin· 

· 18 istration of sucl1 drugs and biologicals, only if well ch-ugs 

19 and biologicals are not furnished for the purpose of caus-

10 ing, o~ assisting in Gausing. the death, suicide, euthanasia, 

· 21 or mercy killing of a person. 

22 "(7) Ck'er-the-~ter rnedicatiolUi. 

23 "(8) La.bo~tory and radiologieal services. 

24 "(9) Prenatal care and prepregnaney family planning 

. 25 Ber\ices and ·supplies. 

26 "(10) Inpatient mental health Be"'iees, including Ser<"-

77 ices iUPnished in a State-i)perated mental hospital and in· 

28 cluding relliclential or other 24-hour therapeutioally planned 

29 strue~ serrices. 
30 "(11) Outpatient mental health services, including 

31 8el'\'ioes furnished in a State-operated lIlental hospital and 

~2 including eonuulUlit:-··basro s~"';oe ... 

. 33 "(12) Dw-able ZIIedicBl equipment and other medi<!ally-

.34 related o~ retnediBl devices (weh as prosthetio devioes, im-

35 plants, eo:"eg!asses, hearing aids, dental detiees, and adapt. 

36 iva denees). 

J 7 .. (IS) Disposable lUeciioal supplies .. 

IaI 008 
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"(l4) HOllie 'I.IId ('olnmunit:;r·based health ('are ser<it'es 

2 and N'lated suppol'Tiw sel'i(>~s (su(,h a.~ helnl@ h~a/th nUl-ij. 

, ~ ing: 6E"niC't'~. h(lru~ h@alth aine- Sl.'l'iC'E's. pt'1'8c>ual 1'8J? a.~. 

4 sistan<'E' 'Airll 8e[ltitin of'daily lhing, chol'~ llel-.ices, na.,v 
5 

6 

7 

8 

9 

10 

II 

12 

J3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

:zs 
26 

27 

28 
,29 

30 

31 

33 

34 

35 

36 

37 

care SPl'\i~s, respite care seni('~s, tz-lIining for Clilluly 
D1E'ntreJ"l, lind minor moditkatiolls.to th@ honl£'). 

"(15) Nursinr care ~ces (ruch as nllnl~ PJ'at'ti· 

tioner 1II!r<'i.ee:!. uur5e midwife 8~ces" ad"llllced pr8etice 

nurse seniees, prh'al:e duty nlll'lling care, pedistric nune 

senit'ell, and n!spiratDry eare sen--iees) in a home, sehool", 

or other setting. 

"(16) AhoNOIl ollly.if hecessa1Y to save the life of the J .... ---
mother or if the pregnancy is the result of an act of rape 

or incest. 
"(17 J Dental semces, 

"(18) Inpatient rubstance abuse treatment semces 

and residtlD-tial IIUbstanee abuse treatment services, 

"(IS) Outpatient substance abuse treatment services. 

"(20) Case m8lU\gement services. 

"(21) Can! coordination ~ces. 

"(22) P~'8ieal therapy, occupational. therapy, and 

serti~~s for indniduals with speeeh, hearing, and la.nguage 

disomt'J"l. 
"(23) HoSpiCle care. 
"(24) Any other- medical, ~o8tic, screening, pre

Tl!ntni!, restorative, remedial, therapeutic, or rehabilitam-e 

semces (whether in. Il tacility, home, lIChool, or other set

ting) if recognized by State law IlIld only if the seniee i_ 

·'C.-\> pnsen'bed by or furnished by a physici&n or 

other licensed or n!gist.:-red practitioner within the 

scope of practice 83 de15ned.by Stat. law, 
"CB) pt'rformed under the genE'ral 8upel'\-ision or 

at the direetiOll of a physician, or 

.. (C) furnished by a health cue facility that is op

erated b~' a State or local !:O\"I.'nunent or is IicE'llsed 

und@r State law lIlId operati11g within the scope of the 

Iieense. 

I4J 009 



From: Nancy A. Min@EOP@LNG1WY@EOPMRX@LNG1WY 
-To: FOLEY_M@A1@CD@LNG1WY 
-To: Barbara Chow@EOP@LNG1WY@EOPMRX@LNG1WY 
Date: 6/25/97 1: 15pm 
Subject: Conversation with Karen Nelson on Hyde Provisions 
Message Creation Date was at 25-JUN-1997 13:15:00 

This may interest you. 
------------------- Forwarded by Nancy A. Min/OMB/EOP on 06/25/97 01:15 PM 

Barbara E. Washington 
06/25/9701 :11 :31 PM 
Record Type: Record 

To: Nancy A. Min/OMB/EOP 
cc: Barry T. Clendenin/OMB/EOP, Mark E. Miller/OMB/EOP, Nani A. 
Coloretti/OMB/EOP 
Subject: Conversation with Karen Nelson on Hyde Provisions 

I spoke with Karen Nelson regarding the letter to the President that you faxed 
to us last night. You had a question about the following statement in the 
letter: "The Senate Finance Committee attached the same restriction (Hyde 
Amendment) to the entire Medicaid program in addition to the Children's Health 
Initiative." This statement was not consistent with our understanding of what 
was in the language. The following explanation is pretty long, but Karen's 
points were complicated. 

Senate Medicaid Language 

Karen said that the statement refers to the provision in the Senate Finance 
Medicaid language that appears on page 55 of the legislation, in the "sanctions 
for noncompliance by managed care entities" section. States may impose 
sanctions on managed care organizations that fail to substantially "provide 
medically necessary items and services." However, for the purposes of this 
sanction authority, the term "medically necessary" shall not be construed as 
requiring an abortion be performed for any individual except in the cases of 
rape, incest or life of the mother." 

She acknowledged that the provision in the SFC Medicaid language does not 
really prohibit all Medicaid payments for abortion, it only means that if this 
bill language passed n de Ian ua e was no Ion er in the UHHS 
appropriations bill, a te would not be able to sanction a managed care 
organization for refusing to provide abortion services (unless that abortion 
was necessary because of rape, incest or to save the life of the mother). 

However, she said that the more important point was that the Majority had 
changed the definition of "medical necessity" in the Medicaid statute. 
Historically, Medicaid coverage of abortion services has ridden on the 
interpretation of the term "medically necessary services" to include abortion 
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services. The term "medically necessary" is not currently defined anywhere in 
the Social Security Act, only in regulation. 

Karen said that by changing the definition of "medically necessary" to exclude 
abortion services in the law (even though it is only for the purposes of 
managed care sanctions and is not a blanket prohibition), the Majority is 
chipping away at the current regulations which define "medically necessary" 
services to include abortion services. Karen thought that because there is no 
statutory definition of what is "medically necessary", courts could point to 
this definition in the managed care sanctions section to overturn the 
regulation. 

She also said that she had heard "fifth hand" that someone was planning to move 
. to strike this provision on the Senate floor because it violates the Byrd rule. 

House and Senate Children's Health Language 

I asked her what she thought about the effect of the Hyde Amendment provisions 
in the children's health titles of the House and Senate bills. I indicated to 
her that after a preliminary review, staff thought that the Hyde Amendment 
language in the children's health titles prohibits the use of the funds 
allotted under the new Title XXI for abortion (with exceptions for rape, 
incest, and life of the mother). Under this interpretation, the Hyde 
Amendment language would affect the child health funds allotted under this new 
title, whether the States choose to use it for Medicaid or for the other 
purposes. 

She said that she thought the construction of the amendments in the children's 
health titles was not clear. She said that, if it passed, it would probably be 
left up to the discretion of lawyers in the Administration whether or not the 
prohibition would apply to Medicaid spending under the new title, or just the 
new children's grant program. 

She said that some could argue that the prohibition applied to all of the funds 
allotted under the children's health title, whether the State chooses to use 
the funds for Medicaid or a new grant. She said, on the other hand, though, 
one could also argue that the title allows states to spend Medicaid funds (from 
the Medicaid appropriation) equivalent to the amount of funds allotted under 
the new title. Under this scenario, the funds would come from the Medicaid 
appropriation, and a State's allotment under the new title would be decreased 
by an equal amount. Theoretically under this scenario, if there was no Hyde 
Amendment on the Medicaid appropriation, Medicaid funds spent on children's 
health would not be subject to the Hyde Amendment language in Title XXI. 

She said that regardless of which interpretation is correct (which she said is 
academic at this point), they will urge the leadership to remove the 
restrictions. 
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January 23, 1997 

TO: Distribution 

FR: Nancy-Ann Min ~ 

RE: Treatment of Abortion-Related Provisions in the FY 1998 Budget 

Attached is a list of provisions from FY 1997 appropriations bills relate to abortion. As 
you know, the budget must indicate any changes we propose to make to these provisions. What 
follows is a run-down of the provisions and what the Administration proposes to do. (HHS has 
been consulted on the various provisions that apply to their programs and concurs with these 
recommendations). Please feel free to call me, or my assistant Sarah Bianchi, at 5-5178 with 
any questions or comments. 

Section in ISSUE Provision in FY Recommended 
FY1997 Provision 1997 Budget Position for FY 

1998 

Hyde Amendment-- Prohibi ts funding Proposed to delete Same as last year. 
Medicaid (Labor, from being expended provision but inserted Delete provision and 
HHS bill) for any abortion, footnote stating include FY 1997 

except in the cases of Administration will footnote. 
incest, rape, or to work with Congress 
save the life of the to resolve. 
mother. 



Hyde Amendment - Prohibits Federal Proposed to delete Delete provision and 
Prisons (Commerce, funding for abortion the provision but include FY 1997 
Justice bill) for Federal prisoners, inserted footnote footnote. 

except in the cases of stating that 
rape and incest, or Administration will 
when the life of the work with Congress 
mother is in to resolve. 
endangered. 

Hyde Amendment -- Prohibits FEHBP Proposed to delete Same as last year. 
Federal Employees health plans from provIsIon. Delete provision. 
(Treasury, Postal bill) covering abortion 

except in cases of 
rape, incest, and 
when the life of the 
mother is in danger. 

Hyde Amendment - Prohibits Federal and Proposed to delete Same as last year. 
D.C. (D.C. Bill) District funding for the provision. Delete provision. 

abortion except in the 
cases of rape, incest, 
and when the life of 
the mother is 
endangered. 

International Prohibits Federal Proposed to increase Same as last year. 
Family Planning funding for abortion. funds from FY 1996 Propose to increase 
(Foreign Ops bill) Delays obligation of enacted levels and funds and delete 

population funds to delete provisions delay and metering 
July I, 1997. regarding delay and proVISIOns. 
Imposes monthly metering. 
"metering" 
requirements on 
amount of funds 
provided for 
international family 
planning activities. 



(I 

Embryo Research Prohibits Federal Footnote stating that Same as last year. 
(Labor, HHS bill) funds from being issue should not be Repeat footnote from 

used for research addressed in FY 1997 Budget. 
purposes and subjects legislation. 
embryo research to 
the same restrictions 
that apply to research 
involving fetuses. 

Family Planning Obey amendment to Not Applicable; new Retain (HHS says 
(Labor, HHS bill) require family in FY 1997. this is similar to what 

planning clinics to is already required by 
certify that they regulation). 
encourage family 
participation in 
family planning 
decisions made by 
minors. 

cc: Pauline Abernathy, Barbara Chow, Rahm Emanuel, Debbie Fine, Martha Foley, Lyn Hogan, 
Elena Kagan, Janet Murguia, Betsy Myers, Greg Simon, Todd Stern, Melanne Verveer 
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